
 
             

 
 

  
August 24, 2007 
American Council of Chief Defenders Statement on Caseloads 

and Workloads 
 

Resolution 
The ACCD recommends that public defender and assigned counsel caseloads not 
exceed the NAC recommended levels of 150 felonies, 400 non-traffic misdemeanors,1 

200 juvenile court cases, 200 Mental Health Act cases, or 25 non-capital appeals per 
attorney per year.  These caseload limits reflect the maximum caseloads for full-
time defense attorneys, practicing with adequate support staff, who are providing 
representation in cases of average complexity in each case type specified.  If a 
defender or assigned counsel is carrying a mixed caseload which includes cases from 
more than one category of cases, these standards should be applied proportionally.   
(For example, under the NAC standards a lawyer who has 75 felony cases should 
not be assigned more than 100 juvenile cases and ought to receive no additional 
assignments.) 
In public defense systems in which attorneys are assigned to represent groups of 
clients at court calendars in addition to individual case assignments, consideration 
should be given to adjusting the NAC standards appropriately, recognizing that 
preparing for and appearing at such calendars requires additional attorney time.  In 
assigned counsel systems in which the lawyers also maintain private, retained 
practices, the caseload ceiling should be based on the percentage of time the lawyer 
devotes to public defense.  
  

                                                 
1 Traffic misdemeanors punishable by incarceration should be included in the 
misdemeanor case limit number; traffic misdemeanors not punishable by incarceration 
would not be counted. 
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The ACCD recommends that defenders, contract and assigned counsel, and bar 
association leaders in each state review local practice conditions and consider 
developing standards that adjust attorney caseloads when the types and nature of 
the cases handled warrant it.  The increased complexity of practice in many areas 
will require lower caseload ceilings.  The ACCD recommends that each jurisdiction 
develop caseload standards for practice areas that have expanded or emerged since 
1973 and for ones that develop because of new legislation.  Case weighting studies 
must be implemented in a manner which is consistent with accepted performance 
standards and not simply institutionalize existing substandard practices.  
   
For sexually violent offender commitment cases that often require extensive 
depositions and pretrial hearings with expert witnesses, review of thousands of 
pages of discovery, and lengthy trials, a lawyer may reasonably handle only a small 
number of such cases per year.  Similarly, lawyers’ workloads should be limited 
when they are assigned persistent offender cases which, by their nature, require 
particularly intensive pretrial preparation and time-consuming investigation. 
  
Each state that has the death penalty should develop caseload standards for capital 
cases.  The workload of attorneys representing defendants in death penalty cases 
must be maintained at levels that enable counsel to provide high quality 
representation in accordance with existing law and evolving legal standards.  This 
should specifically include the ability of counsel to devote full time effort to the case 
as circumstances will require.  Counsel must not be assigned new case assignments 
that will interfere with this ability after accepting a capital case.  See ABA 
Guidelines for the Appointment and Performance of Defense Counsel in Death 
Penalty Cases (Revised 2004), Guideline 6.1 and 10.3.  Presumptively, there should 
be at least two counsel on the capital defense team.2 

 
One system that can be utilized to arrive at an appropriate reduced maximum limit 
for complex cases is a case credit system that allocates multiple credits for specific 
types of cases and that recognizes that lawyers can handle fewer of those cases per 
year. 3 
   
  

Introduction 
  

Excessive public defender caseloads and workloads threaten the ability of even the most 
dedicated lawyers to provide effective representation to their clients. This can mean that 
innocent people are wrongfully convicted, or that persons who are not dangerous and 

 
2 Jurisdictions that already have established capital caseload limits include Washington 
(one open), and Indiana (one capital case plus no more than 20 open felony cases). 
 
3 King County, Washington, has developed such a system for its non-profit defender 
organizations.  The budget is based on caseload standards per attorney, with, for example, 
150 felony case credits per attorney per year.  Multiple credits are provided, for example, 
for homicide and persistent offender (“three strikes”) cases. 
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who need treatment, languish in prison at great cost to society. It can also lead to the 
public’s loss of confidence in the ability of our courts to provide equal justice.4  
  
The American Council of Chief Defenders (ACCD) believes that the challenges posed by 
excessive workload are significant.  It has reviewed a variety of caseload standards 
adopted by defenders and bar associations across the country.  While there is 
considerable variety in prosecution and court practices from state to state, and even 
within states, defenders have found the National Advisory Commission on Criminal 
Justice Standards (“NAC standards”) to be resilient and to provide a foundation from 
which local defenders and bar association leaders can develop local caseload standards.  
  
The National Advisory Commission on Criminal Justice Standards and Goals issued a 
report in 1973 that included a number of suggestions to improve public defense services, 
and recommended caseloads limits for public defenders. Standard 13.12 Workload of 
Public Defenders provides in pertinent part as follows:  
 

The caseload of a public defender office should not exceed the following:  
  
felonies per attorney per year: not more than 150;  
misdemeanors (excluding traffic) per attorney per year: not more than 400; 
juvenile court [delinquency] cases per attorney per year: not more than 200;  
Mental Health Act cases per attorney per year: not more than 200; and  
appeals per attorney per year: not more than 25. 
 
For purposes of this standard, the term case means a single charge or set of 
charges concerning a defendant (or other client) in one court in one 
proceeding. An appeal or other action for post judgment review is a separate 
case. 

 
  
A number of state standards, as well as recent ethics opinions from both the ACCD and 
the American Bar Association, accept the NAC standards and go on to require that when 
a defender organization’s ability to provide effective representation is threatened by 
excessive caseloads, the leadership of the office must act to obtain funding to increase 
staffing or to decline new cases.   
  

Numerous Factors Affect Quality of Representation and Maximum Caseloads 
The number and types of cases for which an attorney is responsible may affect the quality 
of representation individual clients receive.5  While there are many variables to consider 

 
4 Courts have been increasingly receptive to challenges to excessive caseloads as a cause 
of ineffective assistance of counsel, and have relied on caseload standards.  In the 
settlement order in Best v. Grant County, a Washington case that led to a change in the 
felony public defense system and the implementation of standards, the County agreed to 
caseload limits and workload adjustments for complex cases.   
http://www.defender.org/files/GrantCountyLitigationSettlementAgreement.pdf 
 
 

http://www.defender.org/files/GrantCountyLitigationSettlementAgreement.pdf
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in evaluating attorney workloads, including the seriousness and complexity of assigned 
cases and the skill and experience of individual attorneys, due process and the right to 
counsel require that an attorney not be assigned more cases than he or she can effectively 
handle. 
  
Numerical caseload limits can be affected by many variables including the specific 
policies and procedures within a local jurisdiction.  For example, a prosecutor’s office 
which consistently overcharges, or one which refuses to plea bargain, can add 
substantially to attorney workload by increasing the necessity and frequency of motions 
litigation and, ultimately, the number of cases that go to trial.  
 
Allocation of resources in law enforcement and prosecutors’ offices, including for 
example, increased staff funded by grants, and establishment of “cold case” prosecutor 
units, can result in increased workload for defenders.  
  
 Local court calendar management practices, such as a court congestion relief project, can 
also play havoc with attorney workloads as can legislative changes and new judicial 
decisions.  What may appear to be a relatively small number of cases can actually 
represent an unreasonable workload depending on various state and local policies and 
procedures. 
 

In General, Caseloads Should Not Exceed the NAC Limits 
  

The ACCD believes that, in general, defender caseloads should not exceed the limits 
recommended by the NAC.  These numerical standards have proved resilient over the 
past 34 years because they have been found to be consistent with manageable caseloads 
in a wide variety of public defender offices in which performance was favorably assessed 
against nationally recognized standards, such as NLADA’s Performance Guidelines for 
Criminal Defense Representation.  (Also see: “Ten Core Principles for Providing Quality 
Delinquency Representation Through Indigent Defense Delivery Systems” [American 
Council of Chief Defenders National Juvenile Defender Center 2004]; and the “Ten 
Principles of a Public Defense Delivery System” [American Bar Association (2002)]). 
  

Local Practice Should Be Considered in Determining Caseload Limits 
  

Notwithstanding their general suitability, the NAC standards should be carefully 
evaluated by individual public defense organizations, and consideration should be given 
to adjusting the caseload limits to account for the many variables which can affect local 
practice. The NAC standards, for example, weight all felonies the same, regardless of 
seriousness, and similarly all misdemeanors the same, regardless of the widely varying 
amounts of work required for different types of cases and dispositions.  Similarly, the 
NAC standards do not account for differences in urban and rural jurisdictions, and 
instances where attorneys must travel significant distances to and between courts, 

 
5 Some jurisdictions count charges as equivalent to cases, so, for example, a three-count 
case with one client charged with three offenses on the same day would be counted as 
three cases. In such situations, maximum caseload limits should be adjusted accordingly, 
consistent with the principles of effective representation. 
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confinement facilities and clients. Such factors significantly affect the number of cases in 
which effective representation may be given. Because a numerical caseload does not 
equate to a universal workload from jurisdiction to jurisdiction, the ACCD and the 
NLADA recognize that there is value in utilizing case-weighting studies for individual 
jurisdictions so long as such studies are implemented in a manner which is consistent 
with accepted performance standards.  [See Case Weighting Systems: A Handbook for 
Budget Preparation NLADA, 1985); Keeping Defender Workloads Manageable, Bureau 
of Justice Assistance, U.S. Department of Justice, Indigent Defense Series #4 
(Spangenberg Group, 2001); and The State Bar of California Guidelines on Indigent 
Defense Services Delivery Systems (2006), Workload, p. 24]. 
  
Because there are exceptional cases, and categories of cases that require unusual 
investment of resources, a useful approach to determining maximum workload and to 
providing adequate resources for defenders is a case credit system.  Under such a system, 
defenders receive additional case credit, or resources, for cases that require significantly 
more attorney time than the average. A homicide case, or a sex offender case that could 
result in a life sentence, or a case involving new uses of scientific evidence, would 
receive additional resources based on the amount of attorney time required. It is 
incontestable that an attorney who handles only homicide cases cannot represent 
effectively as many clients in a year as one who handles only “lower level” felonies, such 
as burglary or car theft or minor assaults, that normally have a limited number of 
witnesses, less complex fact patterns, and limited or no scientific evidence.  Case credit 
systems can be developed to take into account the need for additional resources for more 
complex cases. 
  
While the NAC caseload limits remain the standard, there are limited circumstances in 
which exceptions upward may be acceptable because particular changes in criminal 
policy and practice, adopted since the NAC Standards were established, have resulted in 
the ability of defenders to handle an increased number of certain classes of cases.    
 
The courts in some jurisdictions have developed and adopted policies and programs that 
favor diversion for a significant number of non-violent offenders, and some of these are 
able to place such clients with the appropriate community-based service provider.   

 
Many jurisdictions have implemented treatment-oriented courts and other programs that 
provide alternatives to traditional prosecution and punishment. These programs can 
reduce recidivism and save criminal justice system costs. They also require significant 
investment of defender time and resources that should be considered in determining 
appropriate workloads.  For example, mental health treatment courts and domestic 
violence courts require numerous court hearings and monitoring of clients’ compliance 
with court orders.  
 
Contracts for indigent defense services should include a provision to assure the right of 
the defender organization to seek modification or cancellation of the contract when 
unforeseen changes in local practices occur.  Quality representation must be protected, 
and jurisdictions must avoid creating financial disincentives to proper representation.  
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Despite Improvements in Technology,  
Core Elements of Representation Have Not Changed 

  
The core elements of effective representation have not changed. The National Legal Aid 
and Defender Association Performance Guidelines for Criminal Defense Representation 
(1997), http://www.nlada.org/Defender/Defender_Standards/Performance_Guidelines, 
require that defenders communicate with their clients, investigate their cases, conduct 
appropriate motions practice, negotiate with the prosecutor, prepare and conduct trials 
and sentencings, and preserve the client’s right to appeal. 
 
The addition of electronic legal research and modern computer equipment and 
communications has increased efficiency and reduced the time it takes to prepare 
complex legal motions and memoranda.  It should be noted however, that efficiencies 
associated with computer technology have sometimes been offset by the tendency of 
courts to provide attorneys with less time to produce legal pleadings; and, in some 
locations, the availability of computers has resulted in a decrease in the funding available 
to hire support staff.   
  
  
In Many Jurisdictions, Caseload Limits Should Be Lower Than the NAC Standards 

  
In many jurisdictions, maximum caseload levels should be lower than those suggested by 
the NAC.  Public defense practice has become far more complex since the NAC 
standards were established in 1973.  For example, developments in forensic evidence 
over the last 30 years now require significant expenditure of time by attorneys to 
understand, defend against, and present scientific evidence and the testimony of expert 
witnesses.  New and severe sentencing schemes have developed, resulting in many 
mandatory minimum sentences, more life-in-prison sentences, and complex sentencing 
practices that require significant legal and factual research and time to prepare and 
present sentencing recommendations. Defenders must research and explain to their 
clients the possible consequences of pleas or convictions at trial of different charges.  
When alternative sentences are possible, including “exceptional” sentences below the 
standard range established in a statute, defense counsel must prepare thoroughly to 
advocate for such sentences, normally including preparation of pre-sentence memoranda 
for the court to consider, and occasionally using forensic experts or other witnesses. 
Often, defense counsel will need to research and to challenge the applicability of prior 
convictions in determining what a standard range sentence would be. 
  
The increase in sanctions is reflected in the fact that the number of people in prison and 
jails increased more than 600% between 1977 and 2005.  The prosecution of people 
charged with sex offenses has become more comprehensive, and the sentences for this 
category of crime have increased dramatically.  In addition, the diversion of many non-
violent felony cases to drug courts and mental health courts has resulted in caseloads 
where the remaining cases are, on average, more serious (and more likely to involve 
crimes of violence).  In the end, these more serious caseloads require more attorney time, 
not less. 
 
 

http://www.nlada.org/Defender/Defender_Standards/Performance_Guidelines
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New, Complex Practice Areas Require More Attorney Time Per Case 
 

The last 34 years have also seen the emergence of entire new practice areas, including 
sexually violent offender commitment proceedings, and persistent offender (“three 
strikes”) cases which carry the possibility of life imprisonment. These practice areas 
require a significant degree of specialized knowledge and require substantial investment 
of attorney and support staff time.  For example, a public defender attorney assigned to 
an office which handles sexually violent offender commitment proceedings will have to 
devote hundreds of hours just to become familiar with the literature regarding sexual 
deviance and the prediction of recidivism.  These cases typically involve thousands of 
pages of discovery covering the client’s entire life, and the jury is asked to consider 
psychological diagnoses and actuarial predictions of behavior.  Similarly, because expert 
witnesses are a staple of sexually violent offender proceedings, the defender attorney 
working in this field must devote significant time to working with and preparing to 
examine expert witnesses on both sides of the case.  The vast body of research and 
specialized knowledge in this area did not exist in 1973 when the NAC standards were 
formulated.  
  
The advent of these new practice areas has made even more clear that a “felony” does not 
always simply require the work of one felony case.  Case weighting, to assess the impact 
of these complex and time-consuming cases, is important to determine the number of 
cases an attorney actually can handle. 
  

Representing Juveniles Has Become More Complex  
and Requires More Attorney Time  

 
The work of defenders who represent children has become increasingly complex. A 
public defender in the 21st century, whether representing children in dependency (abuse 
and neglect) proceedings, or in delinquency and youthful offender or status offender 
cases, must possess a sophisticated understanding of family dynamics, mental illness, and 
cultural difference.   
 
The NAC standards did not address representation in dependency cases. These cases 
involve significant family history issues and frequent court hearings that can last for 
years.  
 
Research developments in the last decade have increased scientific understanding of 
adolescent brain development.  The notion that children are simply smaller adults is no 
longer accepted.  Today, a lawyer representing children must devote many hours to 
learning about clients, distilling and applying the pertinent scientific evidence, and 
marshaling that evidence for presentation in court.  
  
Some states are now prosecuting and incarcerating juvenile “status offenders,” including 
truants, in proceedings that were unheard of in 1973.  The nature of these cases is such 
that the attorney for the child must spend significant time gathering and synthesizing 
educational, health, and psychiatric records which will bear on the appropriate resolution 
of the case.  Moreover, the attorney’s role often continues beyond the initial court 
judgment in the case.  For example, in some jurisdictions, the defender is obliged to 
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monitor the progress of juvenile clients in court-ordered placements and determine 
whether the clients receive the services that were judicially ordered.  In cases in which 
court-ordered services are not being provided, defense counsel must pursue additional in-
court proceedings.  [See, for example, California’s Guidelines on Indigent Defense 
Services Delivery Systems (2006) supra, Juvenile Practice, p.21.] 
  
  
An equally significant post-1973 development in the representation of juveniles has been 
the advent of “youthful offender” prosecutions.  In many jurisdictions, children who 
before 1973 would have been the object of a Juvenile Court’s parens patriae orientation, 
now face the possibility of being treated as adults and, ultimately, incarcerated in adult 
prison.  This significant change to a more punitive approach toward children has greatly 
raised the stakes for the defender’s child client, and has led to a concomitant increase in 
the work required of the public defender attorney assigned to defend such cases.  
Consistent with the more punitive approach to juvenile delinquency, juvenile convictions 
are also now used to enhance adult sentences in many states.  
  
Increases in Collateral Consequences of Convictions Have Led to the Need for More 

Attorney Time 
There has also been a significant increase in the collateral consequences attendant to 
criminal convictions and juvenile adjudications, which in turn has led to a substantial 
increase in the work which defense attorneys are required to perform on their cases. As 
one professor has noted: 
  

Society has created a vast network of collateral consequences that severely 
inhibit an ex-offender’s ability to reconnect to the social and economic 
structures that would lead to full participation in society.  These structural 
disabilities often include bars to obtaining government benefits, voting 
disenfranchisement, disqualification from educational grants, exclusion from 
certain business and professional licenses, and exclusion from public housing. 

  
Thompson, Navigating the Hidden Obstacles to Ex-Offender Reentry, 45 B.C. L. Rev. 
255, 258 (2004) (footnotes omitted). 
  
When the collateral consequences of conviction are more severe, they can be more 
important to the clients than possible incarceration, and clients are more likely to go to 
trial and sentencing preparation can become more difficult and time-consuming. 
Defenders need to spend considerable time in developing and presenting mitigation 
evidence and in researching and challenging the applicability of prior convictions, which 
not infrequently involve convictions from other states.  
  
Probably the most important development has come in the area of the immigration 
consequences of criminal convictions.  Recent changes in U.S. immigration law have 
dramatically increased the likelihood of deportation and other negative immigration 
consequences for non-citizen defendants who are convicted of criminal offenses.  
Today’s criminal defense counsel must master the intricacies of a substantial body of 
U.S. immigration law which did not exist in 1973. 
  



 9

Often, careful negotiations with the prosecutor can result in a conviction that will not 
result in adverse immigration consequences.  In this regard, courts are requiring defense 
attorneys to advise their clients of immigration consequences.  See, e.g., State v. Paredez, 
136 N.M. 533, 539 (N.M. 2004) (New Mexico Supreme Court held that “criminal defense 
attorneys are obligated to determine the immigration status of their clients.  If a client is a 
non-citizen, the attorney must advise that client of the specific immigration consequences of 
pleading guilty, including whether deportation would be virtually certain”). See also, 
People v. Soriano, 194 Cal. App.3d 1470, 1481 (Cal. App. 1 Dist.1987) (Philippine 
resident of United States was denied effective assistance of counsel in entering his guilty 
plea, and habeas relief was warranted, because counsel failed to advise adequately of 
immigration consequences of plea.  The Soriano court noted that the public defender’s 
office reported to the court that it “imposes on its staff attorneys, under its ‘Minimum 
Standards of Representation,’ the duty to ascertain ‘what the impact of the case may have 
on [the client’s] immigration status in this country.’”) 
  
When the NAC standards were first promulgated, there was no sex offender registry. 
Now a registry exists in every state.  In 1973, Federal student loan eligibility was not 
precluded by a conviction for possession of small amounts of controlled substances.  
Now, such a conviction results in a loss of eligibility.   In 1973, a conviction for operating 
a motor vehicle under the influence of alcohol did not necessarily result in a loss of 
license.  Now, license revocation is a common result of such convictions.  In some states, 
juveniles can lose their driver’s license for being in possession of alcohol or marijuana.  
Additional collateral consequences which have emerged since the NAC standards were 
first promulgated include loss of eligibility for public housing and loss of SSI benefits. 
 
Defense counsel needs to understand these consequences, and, if possible, help the client 
to avoid them by finding an alternative resolution, perhaps through a diversion program 
or a plea to a different charge.   
 

Death Penalty Law Has Become More Complex 
Similarly, the law relating to capital punishment has become much more complicated, 
and many states enacted new death penalty laws following the United States Supreme 
Court’s decision invalidating death penalty statutes in Furman v. Georgia, 408 U.S. 238 
(1972).  When the NAC standards were published in 1973, it was not yet clear that 
reinstatement of the death penalty would both take place and survive constitutional 
challenge. It is clear that the NAC 150 felony case standard did not include capital cases 
and including capital cases in a 150 caseload would be inappropriate.   
  
Capital defense can require thousands of attorney hours.   Each state that has the death 
penalty should develop caseload standards for capital cases.  The workload of attorneys 
representing defendants in death penalty cases must be maintained at levels that enable 
counsel to provide high quality representation in accordance with existing law and 
evolving legal standards.   
  
The provisions of the Anti-Terrorism and Effective Death Penalty Act require trial 
counsel to be even more comprehensive and careful in preserving issues for appellate and 
post-conviction review. 
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A case should be considered a capital case if the charge filed can lead to the death penalty 
until the prosecutor has declined to seek the death penalty. 
 

Defender Performance Standards Inform Caseload and Workload Limits 
  
The landscape of public defender practice has also undergone a profound change since 
1973 in the manner in which attorneys approach their work.  This change in orientation – 
toward increased professionalism and zealous representation – has been the result of a 
more sophisticated and comprehensive approach to both legal education and defender 
management. The promulgation of defender performance standards, as well as case law 
making clear what is required for effective assistance of counsel, have resulted in a 
greater recognition of the critical importance of thorough pretrial preparation and client-
centered representation.  These are changes which benefit both courts and clients, and 
help to ensure that the right to counsel is real, but they are changes which lead to 
increased attorney hours on each case.   
  

A “Felony” is Not Always a Felony 
  

In a number of jurisdictions there is an additional issue regarding the applicability of the 
NAC standards, an issue which has existed since their promulgation in 1973.  While most 
jurisdictions define a “felony” as being any offense which carries a potential punishment 
of more than one year, see Black’s Law Dictionary, 651, 1250 (8th Ed. 2004), some 
jurisdictions, such as Massachusetts, define felonies to include only those offenses which 
are punishable by incarceration in the State Prison.  In Massachusetts, offenses which 
carry potential punishment up to as much as two and one-half years in a Jail or House of 
Correction are classified as “misdemeanors.”  Thus, what would count as a felony in most 
other jurisdictions, and would be subject to a caseload limit of 150 cases, is a 
misdemeanor in Massachusetts and under the NAC standards would be subject to a 
caseload limit of 400 cases. 
  
The NAC standards also do not address the complexity that can result when a public 
defender office takes only a portion of the total group of assigned counsel cases, and 
provides representation only in cases which involve felonies with more serious penalties.  
In Washington, D.C., for example, the staff attorneys of the Public Defender Service 
(PDS) are assigned few misdemeanors and instead concentrate primarily on cases which 
involve the most difficult felonies.  (The majority of cases in Washington, D.C. are 
handled by assigned counsel from the private bar, who are trained by PDS).  Thus, in this 
type of defender office, the NAC distinction between “felonies” and “misdemeanors” 
may be too broad to ensure that maximum caseload limitation levels are set 
appropriately.  Caseloads for a defender office operating under a PDS-type structure must 
be lower than for those that have a more varied mix of cases. 
  

Appeals 
The fundamental requirements of appellate work, including careful review of the record, 
meeting with the client, discussing the case with trial counsel, research and preparation of 
briefs and preparing and conducting oral arguments, as affirmed in existing standards and 



 11

                                                

case law, continue to support a caseload maximum of 25 non-capital cases per year.6 

Technological developments in electronic research permit greater efficiency, but the 

 
6 The Illinois Appellate Defender in 1994 adopted a 24-unit standard. 
Each assistant appellate defender with one year of service was required to complete, 
during each year, 24 “brief units”-a term defined as an appellate court brief in a direct 
appeal from a judgment entered following a criminal trial, in which the record on appeal 
is not less than 250 pages and not more than 500 pages. See, U.S. ex rel. Green v. 
Washington, 917 F. Supp. 1238, 1250, N.D. Ill.(1996). The Court in Green found “that 
the assignment of significantly more than 25 cases of average complexity to one attorney 
in a single calendar year would create an unacceptably high risk that the attorney would 
be unable to brief the cases competently within a reasonable period of time.” 
 
The NLADA Standards for Appellate Defender Offices (1980) provide as follows: 

H. Case Weighting and Staffing Ratios 
     1. An appellate defender office or division shall annually complete twenty-two work-
units for each full-time attorney or the equivalent. In jurisdictions which require an 
abridgement of the testimony by the appellant, the annual workload shall be twenty (20) 
work-units. The number of work units shall be determined as follows:  
         a. A brief-in-chief or Anders brief filed in a case in which the court transcripts are 
500 pages or less shall be one work unit, except as otherwise provided herein.  
         b. In cases in which the defendant has not been sentenced to death, one additional 
work-unit shall be added for each additional 500 pages of court transcript.  
         c. in cases in which the defendant has been sentenced to death, the preparation of 
the brief shall constitute ten (10) work units and the procedures specified in 
subparagraphs f., g., h., and i. shall constitute ten times the work-units specified in those 
subparagraphs.  
         d. A brief involving only the validity of a guilty plea or only the propriety of a 
sentence in which there shall constitute one-half work unit.  
         e. A case which is closed by the appellate unit with the submission of neither a brief 
nor post-conviction motion shall constitute between one-quarter and one-half work-units, 
depending on the length of the record reviewed and work done on the case.  
         f. A case which is closed by the appellate unit after the disposition of a post-
conviction motion or writ but without the submission of an appellate court brief shall 
constitute between one-half and one work-unit depending on the length of the record 
reviewed, the nature of the post-conviction hearing, and whether a trial court brief was 
submitted.  
         g. A case in which an evidentiary post-conviction hearing is conducted by the 
appellate unit and in which an appellate court brief is submitted shall constitute between 
one and one-half to two work-units.  
         h. The preparation of a reply brief or a petition for review or certiorari in a state 
court shall be to one-quarter work-units. A petition for a writ of certiorari filed in the 
Supreme Court of the United States shall be one-half work-unit.  
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increase in complexity of cases at the trial level can result in increased attorney hours per 
case. In addition, the use of video recordings in some places in lieu of typed transcripts 
results in dramatically increased burdens on appellate attorneys. Jurisdiction-specific 
assessment of workload is as important for appellate cases as it is for trial level work.  

 
Conclusion 

 
The ACCD reaffirms the NAC recommended maximum caseload limits, but urges 
thorough assessment in each jurisdiction to determine the impact of local practices 
and laws on those levels, as outlined in the accompanying resolution. 
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EIGHT GUIDELINES OF PUBLIC DEFENSE  
RELATED TO EXCESSIVE WORKLOADS 

 
August 2009 

 
Introduction 

 
 The American Bar Association (ABA) has declared the achievement of quality 

representation as the objective for those who furnish defense services for persons charged in 

criminal and juvenile delinquency cases who cannot afford a lawyer.  This goal is not achievable, 

however, when the lawyers providing the defense representation have too many cases, which 

frequently occurs throughout the United States.  This was emphasized in the report of the ABA 

Standing Committee on Legal Aid and Indigent Defendants published in 2004, Gideon’s Broken 

Promise: America’s Continuing Quest for Equal Justice, available at www.indigentdefense.org.  

Additionally, in 2009, two national studies concerned with indigent defense documented the 

enormous caseloads of many of the lawyers who provide representation of the indigent and the 

crucial importance of addressing the problem.1 

 In 2006, the ABA Standing Committee on Ethics and Professional Responsibility issued 

its first ever ethics opinion concerning the obligations of lawyers, burdened with excessive 

caseloads, who provide indigent defense representation.2  The opinion made clear that there are 

“no exceptions” for lawyers who represent indigent clients, i.e., all lawyers have a duty to 

furnish “competent” and “diligent” service, as required by rules of professional conduct.3 

 Although Formal Opinion 06-441 set forth some of the steps that those providing defense 

services should take when faced with excessive caseloads, neither the ethics opinion nor ABA 

                                                            
1 See Report of the National Right to Counsel Committee, JUSTICE DENIED: AMERICA’S CONTINUING NEGLECT OF 
OUR CONSTITUTIONAL RIGHT TO COUNSEL (The Constitution Project 2009)[hereinafter JUSTICE DENIED), 
available at www.tcpjusticedenied.org; MINOR CRIMES, MASSIVE WASTE: THE TERRIBLE TOLL OF AMERICA’S 
BROKEN MISDEMEANOR COURTS (National Association of Criminal Defense Lawyers (2009) [hereinafter 
MINOR CRIMES], available at www.nacdl.org/misdemeanor. 
 
2 ABA Comm. on Ethics and Prof’l Responsibility, Formal Op. 06‐441 (2006)[hereinafter ABA Formal Op. 
06‐441].  
 
3 ABA MODEL RULES OF PROF’L CONDUCT R. 1.1, R. 1.3 (2008) [hereinafter ABA MODEL RULES].   
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Standards for Criminal Justice contain the kind of detailed action plan, set forth in these 

Guidelines, to which those providing public defense should adhere as they seek to comply with 

their professional responsibilities.  Thus, Guideline 1 urges the management of public defense 

programs to assess whether excessive workloads are preventing their lawyers from fulfilling 

performance obligations; and Guidelines 2, 3, and 4 relate to the need for continuous supervision 

and monitoring of workloads, training of lawyers respecting their ethical duty when confronted 

with excessive workloads, and the need for management to determine if excessive workloads 

exist.  Guidelines 5 through 8 address the range of options that public defense providers and their 

lawyers should consider when excessive workloads are present.  As set forth in Guideline 6, 

depending upon the circumstances, it may be necessary for those providing public defense to 

seek redress in the courts, but other choices may be available, as suggested in Guideline 5, before 

this step is required.  

 These Guidelines are intended for the use of public defense programs and for lawyers 

who provide the representation, when they are confronted with too many persons to represent 

and are thus prevented from discharging their responsibilities under professional conduct rules.  

In addition, because these Guidelines contain important considerations for those responsible for 

indigent defense services, they should be valuable to a number of other audiences, including 

members of boards and commissions that oversee public defense representation, policymakers 

responsible for funding indigent defense, and judges who are called upon to address the caseload 

concerns of those who provide public defense services.  Since these Guidelines relate directly to 

the fair, impartial, and effective administration of justice in our courts, they also should be of 

special interest to bar leaders, as well as to the legal profession and to the public.   
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Guidelines with Comments 

 
1. The Public Defense Provider avoids excessive lawyer workloads and the adverse impact 

that such workloads have on providing quality legal representation to all clients.  In 
determining whether these objectives are being achieved, the Provider considers 
whether the performance obligations of lawyers who represent indigent clients are 
being fulfilled, such as: 
  

• whether sufficient time is devoted to interviewing and counseling clients; 
• whether prompt interviews are conducted of detained clients and of those who 

are released from custody; 
• whether pretrial release of incarcerated clients is sought; 
• whether representation is continuously provided by the same lawyer from 

initial court appearance through trial, sentencing, or dismissal;  
• whether necessary investigations are conducted;  
• whether formal and informal discovery from the prosecution is pursued;  
• whether sufficient legal research is undertaken;  
• whether sufficient preparations are made for pretrial hearings and trials; and  
• whether sufficient preparations are made for hearings at which clients are 

sentenced. 
 
 Comment 
 

These Guidelines use “Public Defense Provider” or “Provider” to refer to public defender 

agencies and to programs that furnish assigned lawyers and contract lawyers.  The words 

“lawyer” and “lawyers” refer to members of the bar employed by a defender agency, and 

those in private practice who accept appointments to cases for a fee or provide defense 

representation pursuant to contracts.  The ABA long ago recognized the importance of 

indigent defense systems including “the active and substantial participation of the private 

bar…” provided “through a coordinated assigned-counsel system” and also perhaps including 

“contracts for services.”4  In addition to covering all providers of defense services, these 

Guidelines are intended to apply both to adult and juvenile public defense systems.  The 

objective of furnishing “quality legal representation” is American Bar Association policy 

                                                            
4 ABA STANDARDS FOR CRIMINAL JUSTICE: PROVIDING DEFENSE SERVICES, Std. 5‐1.2(b) (3rd ed. 1992)[hereinafter 
ABA PROVIDING DEFENSE SERVICES].  
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related to indigent defense services.5  This goal is consistent with the ABA’s Model Rules of 

Professional Conduct, which require that “competent representation” be provided consisting 

of “the legal knowledge, skill, thoroughness and preparation reasonably necessary for the 

representation.”6  However, if workloads are excessive, neither competent nor quality 

representation is possible.  As stated in the ABA’s Model Rules, “[a] lawyer’s workload must 

be controlled so that each matter can be handled competently.”7  In addition, it has been 

successfully argued that an excessive number of cases create a concurrent conflict of interest, 

as a lawyer is forced to choose among the interests of various clients, depriving at least some, 

if not all clients, of competent and diligent defense services.8  The responsibilities of defense 

lawyers are contained in performance standards9 and in professional responsibility rules 

governing the conduct of lawyers in all cases.10 

 
                                                            
5 “The objective in providing counsel should be to assure that quality legal representation is afforded to 
all persons eligible for counsel pursuant to this chapter.”  ABA PROVIDING DEFENSE SERVICES, supra note 4, 
Std. 5‐1.1   See also ABA TEN PRINCIPLES OF A PUBLIC DEFENSE DELIVERY SYSTEM, Principle 5 (2002)[hereinafter 
ABA TEN PRINCIPLES (“Defense counsel’s workload is controlled to permit the rendering of quality 
representation.”).    
 
6 ABA MODEL RULES, supra note 3, R. 1.1. 
 
7 Id. at R. 1.3, cmt. 2.   
 
8 “When excessive caseload forces the public defender to choose between the rights of the various 
indigent criminal defendants he represents, a conflict of interest is inevitably created.”  In Re Order on 
Prosecution of Criminal Appeals by the Tenth Judicial Circuit Public Defender, 561 So. 1130, 1135 (Fla. 
1990).  See also American Council of Chief Defenders, National Legal Aid and Defender Association, 
Ethics Opinion 03‐01, at 4 (2003): “The duty to decline excess cases is based both on the prohibition 
against accepting cases which cannot be handled ‘competently, promptly to completion’ … and the 
conflict‐of‐interest based requirement that a lawyer is prohibited from representing a client ‘if the 
representation of that client may be materially limited by the lawyer’s responsibility to another client.’” 
(citations omitted).   A portion of the language last quoted is from ABA MODEL RULE R. 1.7 (a)(2).   
 
9 The most comprehensive and authoritative standards respecting the obligations of defense lawyers in 
criminal cases have been developed by the National Legal Aid and Defender Association.  See 
PERFORMANCE GUIDELINES FOR CRIMINAL DEFENSE REPRESENTATION (4th Printing)(National Legal Aid and 
Defender Ass’n 2006).  Important defense obligations also are contained in ABA STANDARDS FOR CRIMINAL 

JUSTICE, DEFENSE FUNCTION STANDARDS)(3rd ed. 1993)[hereinafter ABA DEFENSE FUNCTION].  
 
10 See, e.g., ABA MODEL RULES, supra note 3, R 1.4, dealing with the obligation of lawyers to promptly and 
reasonably communicate with the client. 
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When defense lawyers fail to discharge the kinds of fundamental obligations contained in 

this Guideline, it is frequently because they have excessive workloads.  For example, the 

failure of lawyers to interview clients thoroughly soon after representation begins and in 

advance of court proceedings, as necessary, is often due to excessive workloads.11   When 

Public Defense Providers rely upon “horizontal” systems of representation, in which multiple 

lawyers represent the client at different stages of a case, and lawyers often stand in for one 

another at court proceedings, it is usually because there are too many cases for which the 

Provider is responsible.12  If written motions are not filed, legal research not conducted, and 

legal memoranda not filed with the court, the lawyers most likely have an excessive 

workload.  Similarly, excessive workloads may be the reason that crime scenes are not 

visited in cases where it might be useful to do so.  Besides the performance obligations listed 

in Guideline 1, there are other indicia of excessive workloads, such as a lack of time for 

lawyers to participate in defense training programs, the need for which is addressed in 

Guideline 3 and the accompanying commentary. 

 
2. The Public Defense Provider has a supervision program that continuously monitors the 

workloads of its lawyers to assure that all essential tasks on behalf of clients, such as 
those specified in Guideline 1, are performed.  

 
 Comment 

  
This Guideline is derived from the ABA Ten Principles of a Public Defense Delivery System 

and emphasizes the critical relationship between supervision and workloads.  The ABA Ten 

Principles require that “workload[s]…[be] controlled” and that lawyers be “supervised and 

systematically reviewed for quality and efficiency according to nationally and locally 

                                                            
11 “As soon as practicable, defense counsel should seek to determine all relevant facts known to the 
accused.”  ABA DEFENSE FUNCTION, supra note 9, Std. 4‐3.2 (a).  See also ABA TEN PRINCIPLES, supra note 5, 
Principle 4: “Defense Counsel is provided sufficient time and confidential space within which to meet 
with the client.” 
 
12 “Counsel initially provided should continue to represent the defendant throughout the trial court 
proceedings….”  ABA PROVIDING DEFENSE SERVICES, supra note 4, Std. 5‐6.2.  See also ABA TEN PRINCIPLES, 
supra note 5, Principle 7: “The same attorney continuously represents the client until completion of the 
case.”  These ABA policy statements do not preclude one or more lawyers with special expertise 
providing assistance to the lawyer originally assigned to provide representation, and such practices do 
not necessarily reflect excessive defense workloads. 
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adopted standards.”13  “Workload,” as explained in the ABA Ten Principles, refers to 

“caseload adjusted by factors such as case complexity, support services, and an attorney’s 

nonrepresentational duties.”14  The need for such oversight is just as important in programs 

that use assigned lawyers and contract lawyers as it is in public defender offices.  When 

lawyers have a private practice in addition to their indigent defense representation, the extent 

of their private practice also must be considered in determining whether their workload is 

reasonable.15  This applies to part-time public defenders, assigned lawyers, and contract 

lawyers. 

 

The ABA endorses complete independence of the defense function, in which the judiciary is 

neither involved in the selection of counsel nor in their supervision.16  This call for 

independence applies to public defender programs, as well as to indigent defense programs 

that furnish private assigned counsel17 and legal representation through contracts.18   

Accordingly, the supervision called for under this Guideline is to be provided by seasoned 

lawyers who are experienced indigent defense practitioners and who act within a 

management structure that is independent of the judicial, executive and legislative branches 

of government. 

 

                                                            
13 ABA TEN PRINCIPLES, supra note 5, at Principles 5 and 10. 
   
14 Id. at Commentary to Principle 5. 
   
15 The Massachusetts Committee on Public Counsel Services makes extensive use of private lawyers and 
seeks to monitor the quality of representation they provide.  See JUSTICE DENIED, supra note 1, at 194, n. 
52.  However, there are few public defense programs that monitor the private caseloads of assigned 
lawyers or contract lawyers to determine whether these caseloads might interfere with the provision of 
quality legal representation.  But see Wash Rev. Code § 10.1‐01.050 (2008): “Each individual or 
organization that contracts to perform public defense services for a county or city shall report…hours 
billed for nonpublic defense legal services in the previous calendar year, including number and types of 
private cases.” 
 
16  See infra note 54, which contains language from ABA PROVIDING DEFENSE SERVICES, supra note 4, dealing 
with the independence of the defense function. 
 
17 See also ABA PROVIDING DEFENSE SERVICES, supra note 4, Std. 5‐2.1. 
 
18 See id. at Std. 5‐3.2 (b).  
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Unless there is supervision of lawyer performance at regular intervals, reasonable workloads 

and quality representation are not likely to be achieved.  Although variations in approach 

may be called for depending on the kinds of cases represented by the lawyer (e.g., 

misdemeanor, felony, juvenile, capital, appellate, post-conviction cases) and the lawyer’s 

level of experience, supervision normally requires (1) that meetings be held between an 

experienced lawyer supervisor and the lawyer being supervised; (2) that the work on cases 

represented by the supervisee be thoroughly reviewed through case reviews, mock 

presentations or other thorough reviews; (3) that the lawyer supervisor reviews selected files 

of the supervisee; (4) that selected court documents prepared by the supervisee be reviewed; 

(5) that periodic court observations of the supervisee’s representation of clients be conducted; 

and (6) that the number of cases represented by the supervisee, as well as their complexity 

and likely time commitments, be carefully assessed.  In overseeing the work of those 

providing public defense services, it is important that supervisors have access to data through 

a management information system, which shows the lawyer’s current caseload, the status of 

cases represented by the lawyer, and other important relevant data.19 

 
3. The Public Defense Provider trains its lawyers in the professional and ethical 

responsibilities of representing clients, including the duty of lawyers to inform 
appropriate persons within the Public Defense Provider program when they believe 
their workload is unreasonable.  

 
 Comment 

   
The requirement of training for lawyers who provide public defense representation is well 

established ABA policy.20  This Guideline emphasizes a particular subject area in which 

Public Defense Providers have an obligation to provide training.  Lawyers who provide 

                                                            
19 The National Right to Counsel Committee recommends that systems of indigent defense establish 
“[u]niform definitions of a case and a continuous uniform case reporting system…for all criminal and 
juvenile cases.  This system should provide continuous data that accurately contains the number of new 
appointments by case type, the number of new dispositions by case type, and the number of pending 
cases.”  JUSTICE DENIED, supra note 1, Recommendation 11, at 199.  See also La. Rev. Stat. Ann. § 15‐148 
(B)(1) Supp. 2009), which requires the state’s public defender agency to establish a uniform case 
reporting system, including data pertaining to workload. 
 
20 See ABA PROVIDING DEFENSE SERVICES, supra note 4, Std. 5‐1.5; ABA TEN PRINCIPLES, supra note 5, 
Principles 6 and 9. 
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defense services need to be aware of their ethical responsibilities to provide “competent” and 

“diligent” representation, as required by rules of professional conduct,21 as well as 

performance standards that will enable them to fulfill those duties.  In addition, lawyers 

should be instructed that they have a responsibility to inform appropriate supervisors and/or 

managers within the Provider program when they believe their workload is preventing or 

soon will prevent them from complying with professional conduct rules.22   This is especially 

important because there is an understandable reluctance of public defense lawyers to report 

to those in charge that they either are not, or may not, be providing services consistent with 

their ethical duties and performance standards.  Despite such reluctance, defense lawyers 

need to make regular personal assessments of their workload to determine whether it is 

reasonable, whether they are performing the tasks necessary in order to be competent and 

diligent on behalf of their clients, and whether they need to communicate concerns about 

their workload to their supervisor.  In discussing the ABA Model Rules and their application 

to excessive public defense caseloads, the ABA Standing Committee on Ethics and 

Professional Responsibility has explained that lawyers have a duty to inform their 

supervisors, the heads of defense programs, and, if applicable, the governing board of the 

Provider when lawyers believe that they have an excessive number of cases.23  Conversely, it 

is important that Providers not take retaliatory action against lawyers who, in good faith, 

express concerns about their workloads. 

 

                                                            
21 See ABA MODEL RULES, supra note 3, R 1.1., 1.3.  
  
22 The ABA Model Rules contemplate that issues respecting the discharge of professional duties will be 
brought to the attention of supervisors:  “A subordinate lawyer does not violate the Rules of 
Professional Conduct if that lawyer acts in accordance with a supervisory lawyer’s reasonable resolution 
of an arguable question of professional responsibility.”  ABA MODEL RULES, supra note 3, R. 5.2 (b).  See 
also ABA Formal Op. 06‐441, supra note 2, at 5‐6. 
 
23 “If the supervisor fails to provide appropriate assistance or relief, the lawyer should continue to 
advance up the chain of command within the office until relief is obtained or the lawyer has reached 
and requested assistance or relief from the head of the public defender’s office….  Such further action 
might include: if relief is not obtained from the head of the public defender’s office, appealing to the 
governing board, if any, of the public defender’s office….”  ABA Formal Op 06‐441, supra note 2, at 6. 
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4. Persons in Public Defense Provider programs who have management responsibilities 
determine, either on their own initiative or in response to workload concerns expressed 
by their lawyers, whether excessive lawyer workloads are present.   

 
Comment 
 
Public Defense Providers should learn of excessive workloads when lawyers who provide 

defense services communicate their concerns to management or from the system for 

monitoring workloads used by the Provider.24  Clearly, management should take seriously 

concerns about case overload expressed by lawyers since those providing client 

representation are best able to appreciate the daily pressures of their workload yet may be 

reluctant to complain.  Regardless of the source of concerns, it is incumbent upon 

management to determine whether the volume of cases, perhaps in combination with other 

responsibilities, is preventing lawyers from providing “competent” and “diligent” 

representation and a failure to discharge their responsibilities under applicable performance 

standards.25  Depending upon the circumstances, supervisors of lawyers and heads of 

Provider programs are accountable under professional conduct rules when violations of 

ethical duties are committed by subordinate lawyers for whom they are responsible.26  

                                                            
24 Client complaints may also be an indication that representation is inadequate due to excessive 
workloads.  See, e.g., NAT’L LEGAL AID AND DEFENDER ASS’N, GUIDELINES FOR LEGAL DEFENSE SYSTEMS IN THE 

UNITED STATES: REPORT OF THE NATIONAL STUDY COMMISSION ON DEFENSE SERVICES 405  (1976). 
 
25 “As an essential first step, the supervisor must monitor the workloads of subordinate lawyers to 
ensure that the workload of each lawyer is appropriate.  This involves consideration of the type and 
complexity of cases being handled by each lawyer; the experience and ability of each lawyer; the 
resources available to support her; and any non‐representational responsibilities assigned to the 
subordinate lawyers.”  ABA Formal Op 06‐441, supra note 2, at 7.  A supervisor’s assessment of the 
workloads of subordinate lawyers will be significantly aided if an adequate management information 
system is established, as noted in the Comment to Guideline 2 supra.  As recognized in the ABA’s ethics 
opinion, the extent of support staff (e.g., investigators, social workers, and paralegals) to assist lawyers 
impacts the number of persons that a lawyer can represent.  When adequate support personnel are 
lacking or if they have excessive caseloads, it is important for the Provider to seek additional personnel. 
 
26 “A lawyer shall be responsible for another lawyer’s violation of the Rules of Professional Conduct if: 
(1) the lawyer orders or, with knowledge of the specific conduct, ratifies the conduct involved; or (2) the 
lawyer is a partner or has comparable managerial authority in the law firm in which the other lawyer 
practices, or has direct supervisory authority over the other lawyer, and knows of the conduct at a time 
when its consequences can be avoided or mitigated but fails to take reasonable remedial action.”  ABA 
MODEL RULES, supra note 3, R. 5.1 (c).  “Firm” or “law firm” denotes…lawyers employed in a legal services 
organization or the legal department of a corporation or other organization.”  Id. at R. 1.0 Terminology.  
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However, when a lawyer and supervisor disagree about whether the lawyer’s workload is 

excessive, the decision of the supervisor is controlling if it is a “reasonable resolution of an 

arguable question of professional duty.”27  Where the resolution of the supervisor is not 

reasonable, the lawyer must take further action.28   

 

Consistent with prior ABA policy, these Guidelines do not endorse specific numerical 

caseload standards, except to reiterate a statement contained in the commentary to existing 

principles approved by the ABA: “National caseload standards should in no event be 

exceeded.”29  This statement refers to numerical annual caseload limits published in a 1973 

national report.30    As noted by the ABA Standing Committee on Ethics and Professional 

Responsibility, while these standards “may be considered, they are not the sole factor in 

determining whether a workload is excessive.  Such a determination depends not only the 

number of cases, but also on such factors as case complexity, the availability of support 

                                                                                                                                                                                                
Responsibility for lawyer conduct may also extend to lawyer members of governing boards of Public 
Defense Providers.  
 
27 See ABA MODEL RULES, supra note 3, R. 5.2 (b), quoted in note 22 supra.  
 
28 This includes the possibility of filing motions to withdraw from a sufficient number of cases to permit 
representation to be provided consistent with professional conduct rules.  See ABA Formal Op 06‐441, 
supra note 2, at 6, and language quoted supra in note 20.   
 
29 ABA TEN PRINCIPLES, supra note 5, Commentary to Principle 5, at 2.  
 
30 “In its report on the Courts, the Commission [National Advisory Commission on Criminal Justice 
Standards and Goals] recommended the following maximum annual caseloads for a public defender 
office, i.e., on average, the lawyers in the office should not exceed, per year, more than 150 felonies; 
400 misdemeanors; 200 juvenile court cases; 200 mental health cases; or 25 appeals.”  JUSTICE DENIED, 
supra note 1, at 66.  As noted in JUSTICE DENIED, these caseload numbers are 35 years old, the numbers 
were never “empirically based,” and were intended “for a public defender’s office, not necessarily for 
each individual attorney in that office.”  Id.  In fact, the Commission warned of the “dangers of 
proposing any national guidelines.”  Id.  The American Council of Chief Defenders, a unit of the National 
Legal Aid and Defender Association comprised of the heads of defender programs in the United States, 
also has urged that the caseload numbers contained in the 1973 Commission report not be exceeded.  
See American Council of Chief Defenders Statement on Caseloads and Workloads, August 24, 2007.  
Some state and local governments have set limits on the number of cases that defense lawyers can 
handle on an annual basis.  See infra note 37. 
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services, the lawyer’s experience and ability, and the lawyer’s nonrepresentational duties.”31  

Thus, while the ABA has not endorsed specific caseload numbers, except to the limited 

extent discussed above, the routine failure to fulfill performance obligations like those listed 

in Guideline 1, usually indicates that lawyers have excessive workloads. 

 

5. Public Defense Providers consider taking prompt actions such as the following to avoid 
workloads that either are or are about to become excessive:  
 

• Providing additional resources to assist the affected lawyers; 
• Curtailing new case assignments to the affected lawyers; 
• Reassigning cases to different lawyers within the defense program, with 

court approval, if necessary; 
• Arranging for some cases to be assigned to private lawyers in return for 

reasonable compensation for their services; 
• Urging prosecutors not to initiate criminal prosecutions when civil remedies 

are adequate to address conduct and public safety does not require 
prosecution; 

• Seeking emergency resources to deal with excessive workloads or exemptions 
from funding reductions; 

• Negotiating formal and informal arrangements with courts or other 
appointing authorities respecting case assignments; and 

• Notifying courts or other appointing authorities that the Provider is 
unavailable to accept additional appointments. 
 

 
Comment 

 
Some of the most important ways in which a Provider may be able to reduce excessive 

lawyer workloads are listed in this Guideline.  When workloads have been determined to 

be excessive, the steps suggested will be appropriate to pursue if they can be quickly 

achieved.  However, if the steps will take a good deal of time to achieve, they will likely 

be appropriate to pursue only in advance of the time that workloads actually have become 

excessive.  In other words, once workloads are determined to be excessive, a Provider 

must be able to achieve immediate relief; when this is not possible, the Provider must 

seek relief as set forth in Guideline 6. 

 

                                                            
31 ABA Formal Op 06‐441, supra note 2, at 4.   
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This Guideline is based on the assumption that judges are appointing either the Public 

Defense Provider or its lawyers to the cases of indigent clients.  In jurisdictions in which 

the Provider is not appointed by judges or court representatives, but instead clients are 

simply referred to the defense program, the Provider is required to decline representation 

if acceptance would result in a violation of the rules of professional conduct.32  Providers 

who continue to accept cases when an excessive workload is present will fail to provide 

competent and diligent services as required under rules of professional conduct, have an 

arguable conflict of interest because of the multiple clients competing for their time and 

attention,33 and may be unable to fulfill their duties under the Sixth Amendment.34 

 

In the more usual situation in which courts assign cases to the Public Defense Provider, 

the cooperation of courts may be necessary in order to implement some of the alternatives 

suggested in this Guideline.  One of the most straightforward ways to address excessive 

lawyer workloads is for the Provider and judges or other officials to negotiate informal 

arrangements to suspend or reduce new court assignments, with the understanding that 

additional cases will be represented by assigned counsel, contract lawyers, or other 

Provider program.  This may not be a feasible alternative, however, if funds are not 

available to compensate the lawyers.35   It may also be possible to persuade a court to 

order, or for the funding authority to authorize, that additional resources be provided due 

either to the complexity of certain types of cases or to one or two particularly time-
                                                            
32 “Except as stated in paragraph (c) [where a court orders counsel to proceed with representation], a 
lawyer shall not represent a client or, where representation has commenced, shall withdraw from the 
representation of a client if the representation will result in violation of the rules of professional conduct 
or other law.”  ABA MODEL RULES, supra note 3, R. 1.16 (a)(1).  
  
33 See supra note 8 and accompanying text.   
 
34 See discussion of litigation in JUSTICE DENIED, supra note 1, at 110‐128.   
 
35 “[A]ttorneys in several states have successfully argued that a state’s refusal to provide adequate 
compensation amounts to a taking of property under federal or state constitutions, and just 
compensation must therefore be paid.  There appear to be no recent decisions of state appellate courts 
requiring that lawyers provide pro bono service in indigent criminal and juvenile cases.”  JUSTICE DENIED, 
supra note 1, at 104‐05.  The ABA has recognized that “[g]overnment has the responsibility to fund the 
full cost of quality legal representation for all eligible persons….”   ABA PROVIDING DEFENSE SERVICES, supra 
note 4, Std. 5‐1.6. 
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consuming cases.36  Further, it may be possible to arrange through either contract or 

legislation a limit on the number and types of cases annually assigned to lawyers.37 

 

In some jurisdictions where courts appoint counsel, it may nevertheless be possible for 

the Provider simply to notify judges or other officials that lawyers from the defense 

program are unavailable to accept appointments in all or certain categories of cases for a 

specified period of time or until further notice.  A declaration of “unavailability” has 

sometimes been used successfully, such as in some counties in California.  This approach 

is seemingly based on the implicit premise that governments, which establish and fund 

providers of public defense, never intended that the lawyers who furnish the 

representation would be asked to do so if it meant violating their ethical duties pursuant 

to professional conduct rules.  On the other hand, some Providers may conclude that this 

approach is either not contemplated by the jurisdiction’s statutes38 or is otherwise 

deemed inappropriate. 

                                                           

 

 
36 For example, pursuant to a motion of The Defender Association in Seattle, Washington, a trial court 
ordered increased “attorney fees and paralegal fees and investigation fees to the levels requested…[as] 
necessary to provide effective assistance of counsel.”  See In the Detention of Kevin Ambers, et al., 
Superior Court of Washington for King County, Order Granting Respondent’s Motion for Increased 
Payment for Respondent’s Counsel on above Consolidated Cases, January 20, 2006, available at 
http://www.defender.org/files/archive/judgelauorderjan202006.pdf. 
 
37 The New Hampshire Public Defender, a nonprofit organization that provides defense services, enters 
into a contract with the state’s Judicial Council that contains caseload limitations and requires the 
defender program to notify the courts if caseloads are too high so that private lawyers can be 
appointed.  See JUSTICE DENIED, supra note 1, at 168.  In Seattle, the City Council has enacted an 
ordinance that imposes a ceiling on the number of cases to which lawyers may be assigned annually.  
The ordinance can be accessed on the website of The Defender Association serving Seattle and King 
County, Washington.  See http://www.defender.org/node/18.  In Massachusetts, legislation authorizes 
the Committee on Public Counsel Services to establish “standards” that contain “caseload limitation 
levels” both for private assigned lawyers and public defenders.  See Mass. G. L., Chapter 211D, §9 (c) 
(2009).  
 
38 Consider, for example, the law in Colorado pertaining to the Colorado State Public Defender: “The 
state public defender shall represent as counsel…each indigent person who is under arrest for or 
charged with committing a felony.”  Colo. Rev. Stat. § 21‐1‐103 (2004); “Case overload, lack of 
resources, and other similar circumstances shall not constitute a conflict of interest.”  Id. at § 21‐2‐103.  
This statute is contrary to rules of professional conduct governing lawyers and with these Guidelines.     
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In addition to the options listed in this Guideline for dealing with excessive caseloads, 

there may be other ways in which Public Defense Providers can seek to achieve caseload 

reductions.  For example, two national studies issued in 2009 recommended that 

legislatures consider reclassifying certain offenses as civil infractions so that the need to 

provide lawyers is removed, assuming there are not adverse public safety 

consequences.39  However, if this course is followed, it is important that the possible 

adverse collateral consequences resulting from a conviction be carefully considered alo

with any new legislation since a defense lawyer will not be available to counsel the 

person.

ng 

les, or 

secutors.41 

                                                           

40  Another alternative that can serve to reduce public defense caseloads is for 

cases to be diverted from the criminal justice system during the pretrial stage.  Depending 

on the jurisdiction, implementation will require legislation, a change in court ru

approval of pro

 

When a Provider cannot reduce excessive lawyer workloads, a motion filed with the 

court, aimed at stopping case assignments and/or permitting lawyers to withdraw from 

cases (see Guideline 6 infra), or conceivably the filing of a separate civil action, will be 

necessary.  Regardless of the type of litigation pursued, it is almost certain to be time-

consuming, labor intensive, and the results not easily predicted.  In addition, speedy 

resolution of the matter may prove elusive.  If a trial court decision is adverse to the 

Provider, an appeal may be required.  If the Provider is successful in the trial court, the 

state may appeal.  Moreover, the trial court may simply fail to render a prompt decision 

 
39 The National Association of Criminal Defense Lawyers has urged that “[o]ffenses that do not involve a 
significant risk to public safety…be decriminalized” and cites successful examples where this has 
occurred.  See MINOR CRIMES, supra note 1, at 27‐8.  Similarly, the National Right to Counsel Committee 
has suggested that “certain non‐serious misdemeanors…be reclassified, thereby reducing financial and 
other pressures on a state’s indigent defense system,” and also notes examples where this has taken 
place.  See JUSTICE DENIED, supra note 1, at 198. 
 
40 “Under these circumstances, to impose harsh collateral consequences of a conviction, like housing 
limitations, deportation, and employment limitations would be fundamentally unfair.”  MINOR CRIMES, 
supra note 1, at 28.   
 
41 See John Clark, PRETRIAL DIVERSION AND THE LAW: A SAMPLING OF FOUR DECADES OF APPELLATE COURT RULINGS 
I‐1‐I‐2 (Pretrial Justice Institute 2006).  
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in the matter.  Accordingly, every effort should be made to resolve excessive workloads 

without resort to litigation, which is why the options specified in Guideline 5 are so 

important.   

 

6. Public Defense Providers or lawyers file motions asking a court to stop the assignment 
of new cases and to withdraw from current cases, as may be appropriate, when 
workloads are excessive and other adequate alternatives are unavailable.   

 
Comment 

 
When alternative options for dealing with excessive workloads, such as those listed in 

Guideline 5, are exhausted, insufficient, or unavailable, the Public Defense Provider is 

obligated to seek relief from the court.  Thus, a court should be asked to stop additional 

assignments in all or certain types of cases and, if necessary, that lawyers be permitted to 

withdraw from representation in certain cases.  Continued representation in the face of 

excessive workloads imposes a mandatory duty to take corrective action in order to avoid 

furnishing legal services in violation of professional conduct rules.42  If representation is 

furnished pursuant to court appointment, withdrawal from representation usually requires 

judicial approval.43  Because lawyers have as their primary obligation the responsibility to 

represent the interests of current clients, withdrawals from representation is less preferable 

than seeking to halt the assignment of new appointments.44  Normally, Providers, rather 

than individual lawyers, will take the initiative and move to suspend new case assignments 

and, if necessary, move to withdraw from cases since the Provider has the responsibilit

monitor lawyer workloads (Guideline 1), determine whether workloads are excessive 

(Guideline 4), and explore options other than litigation (Guideline 5).  If the Public Defense 

y to 

                                                            
42 See ABA MODEL RULES, supra note 3, R. 1.16 (a)(1), quoted in note 29 supra.  See also discussion in 
Comment to Guideline 1 supra.  It may also be appropriate to include in a motion to withdraw a request 
that charges against one or more clients be dismissed due to the failure of the government to provide 
effective assistance of counsel as required by federal and state law. 
 
43 “When a lawyer has been appointed to represent a client, withdrawal ordinarily requires approval of 
the appointing authority.”  ABA MODEL RULES, supra note 3, R. 1.16, cmt. 2. 
 
44 “A lawyer’s primary ethical duty is owed to existing clients.”  ABA Formal Op 06‐441, supra note 2, at 
4. 
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Provider has complied with Guidelines 1 through 4, it should be in an especially strong 

position to show that its workload is excessive, and its representations regarding workloads 

should be accepted by the court.45  Nevertheless, in making its motion to the court, the 

Provider may deem it advisable to present statistical data, anecdotal information, as well as 

other kinds of evidence.46  The Provider also may want to enlist the help of a private law 

firm with expertise in civil litigation that is willing to provide representation on a pro bono 

basis.  There are notable examples in which private firms have volunteered their time and 

been extremely helpful to Providers in litigating issues related to excessive workloads.47  As 

discussed earlier, an individual lawyer is obliged to take action when there is disagreement 

with those in charge of the Provider about whether the lawyer has an excessive workload 

and the lawyer concludes that Provider officials have made an unreasonable decision 

respecting the matter.48 

                                                            
45 See also infra notes 49‐52 and accompanying text.   
 
46 See discussion of litigation respecting such motions in JUSTICE DENIED, supra note 1, at 144‐45. 
 
47 The following observation, offered in discussing the role of volunteer lawyers in litigating systemic 
challenges to indigent defense systems, is also applicable to litigating motions to withdraw and/or to 
halt additional appointments: “[E]xternal counsel affiliated with law firms, bar associations, or public 
interest organizations who are willing to provide pro bono representation can make significant 
contributions.  Besides possessing the necessary experience, they are likely to have more time, 
personnel, and resources than do public defenders to devote to a major systemic challenge.  They also 
are used to conducting extensive discovery, preparing exhibits, and may have funds to retain necessary 
experts.”  Id at 143. 
 
48 See supra notes 27‐28 and accompanying text.  See also ABA Model Rules, supra note 3, R. 5.2 (b), 
quoted in note 22 supra.  See also Norman Lefstein and Georgia Vagenas, Restraining Excessive 
Defender Caseloads: The ABA Ethics Committee Requires Action, 30 THE CHAMPION 12‐13 (Nat’l Assoc. 
Crim. Defense Lawyers, December 2006); and ABA Formal Op 06‐441, supra note 2, at 1, 4‐6.  In 2009, a 
California appellate court endorsed the approach of the ABA’s ethics opinion: “Under the ABA opinion, a 
deputy public defender whose excessive workload obstructs his or her ability to provide effective 
assistance to a particular client should, with supervisorial approval, attempt to reduce the caseload, as 
by transferring cases to another lawyer with a lesser caseload.  If the deputy public defender is unable to 
obtain relief in that manner, the ABA opinion provides that he or she must ‘file a motion with the trial 
court requesting permission to withdraw from a sufficient number of cases to allow the provision of 
competent and diligent representation to the remaining clients.’…  The conduct prescribed by the ABA 
Opinion, which is fully consistent with the California Rules of Professional Conduct, may also be 
statutorily mandated.”  In re Edward S.,173 Cal. App. 4th 387, 413, 92 Cal. Rptr. 3d 725, 746 (Cal. App. 1st 
Dist. 2009).  This decision cites with approval an earlier California decision, Ligda v. Superior Court, 85 
Cal. Rptr. 744, 754 (Cal. Ct. App. 1970)(“[w]hen a public defender reels under a staggering workload, he 
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7. When motions to stop the assignment of new cases and to withdraw from cases are 
filed, Public Defense Providers and lawyers resist judicial directions regarding the 
management of Public Defense Programs that improperly interfere with their 
professional and ethical duties in representing their clients. 

 
  Comment 
 

 The concern that underlies this Guideline relates to the risk that judges confronted with 

motions to halt the assignment of new cases or to permit lawyers to withdraw from cases 

will delve inappropriately into the internal operations of Public Defense Providers.  While 

it is appropriate for judges to review motions asking that assignments be stopped and 

withdrawals from cases are permitted, courts should not undertake to micro-manage the 

operations of defense programs.49 

 

When Providers file motions requesting that assignments be stopped and that withdrawals 

be permitted, their prayer for relief should be accorded substantial deference because 

Providers are in the best position to assess the workloads of their lawyers.  As the ABA has 

noted, “[o]nly the lawyers themselves know how much must be done to represent their 

clients and how much time the preparation is likely to take.”50  In discussing a defense 

lawyer’s claim of conflict of interest in representing co-defendants, the Supreme Court has 

noted that “attorneys are officers of the court, and ‘when they address the judge solemnly 

upon a matter before the court, their declarations are virtually made under oath.’”51  In an 

accompanying footnote, the Court further declared: “When a considered representation 

                                                                                                                                                                                                
… should proceed to place the situation before the judge, who upon a satisfactory showing can relieve 
him, and order the employment of private counsel at public expense.”) 
 
49 “We acknowledge the public defender's argument that the courts should not involve themselves in 
the management of public defender offices.”  In re Certification of Conflict in Motions to Withdraw, 636 
So.2d 18, 21‐22 (Fla. 1994). 
 
50 ABA PROVIDING DEFENSE SERVICES, supra note 4, at 71.  See also State v. Smith, 681 P.2d 1374, 1381 (Ariz. 
1984)(“Attorneys are in a position to know when a contract [for defense services] will result in 
inadequate representation of counsel.”) 
 
51 Holloway v. Arkansas, 435 U.S. 475, 486 (1978).  
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regarding a conflict of interest comes from an officer of the court, it should be given the 

weight commensurate with the grave penalties risked for misrepresentation.”52 

 

The ABA has recognized that the judiciary needs to ensure that Providers and their lawyers 

are not forced to accept unreasonable numbers of cases: “Courts should not require 

individuals or programs to accept caseloads that will lead to the furnishing of 

representation lacking in quality or to the breach of professional obligations.”53  This 

Guideline is a corollary to the well accepted proposition that defense services should be 

independent of the judicial and executive branches of government.54  Thus, an ABA 

standard recommends that “[t]he selection of lawyers for specific cases should not be made 

by the judiciary or elected officials….”55  This same standard also urges that the plan for 

                                                            
52 Id., at n. 9.  Judges should be especially understanding of the representations of Providers given that 
the “judiciary plays a central in preserving the principles of justice and the rule of law.”  ABA CODE OF 
JUDICIAL CONDUCT, Preamble (2007).  Similarly, prosecutors have a duty “to seek justice … [and] to reform 
and improve the administration of criminal justice.”  ABA STANDARDS FOR CRIMINAL JUSTICE: PROSECUTION 
FUNCTION STANDARDS, Std.3‐1.2 (c), (d) (3rd ed., 1993).  However, when a Provider seeks relief in court 
from an excessive workload, the prosecutor seemingly has a conflict of interest in opposing the 
Provider’s motion.  Not only do the decisions of prosecutors in filing charges against persons directly 
impact the caseloads of Providers, but the likelihood of successful prosecutions are enhanced if 
Providers are burdened with excessive caseloads.  The adversary system is premised on the assumption 
that justice is best served when both sides in litigation are adequately funded and have sufficient time to 
prepare their respective cases. 
 
53 ABA PROVIDING DEFENSE SERVICES, supra note 4, Std. 5‐5.3 (b).  Sometimes the problem is not the 
number of cases, but the pressure placed on defense lawyers to proceed when they have not had 
sufficient time to prepare.  In an Ohio case, a public defender was prepared to represent his client, but 
asked for a continuance before proceeding to trial because he had just been appointed earlier the same 
day and lacked sufficient time to interview witnesses.  The trial court denied the public defender’s 
request for a continuance and held the lawyer in contempt because of his refusal to proceed to trial.  In 
reversing the contempt finding, the court concluded that the trial judge had “improperly placed an 
administrative objective of controlling the court’s docket above its supervisory imperative of facilitating 
effective, prepared representation at trial.”  State v. Jones, 2008 WL 5428009, at *5 (Ohio App. 2008). 
 
54 “The legal representation plan for the jurisdiction should be designed to guarantee the integrity of the 
relationship between lawyer and client.  The plan and the lawyers serving under it should be…subject to 
judicial supervision only in the same manner and to the same extent as are lawyers in private practice.  
The selection of lawyers for specific cases should not be made by the judiciary….”  ABA PROVIDING 
DEFENSE SERVICES, supra note 4, at Std. 5‐1.3 (a). 
 
55 Id.  
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legal representation “guarantee the integrity of the relationship between lawyer and 

client.”56 

 
8. Public Defense Providers or lawyers appeal a court’s refusal to stop the assignment of 

new cases or a court’s rejection of a motion to withdraw from cases of current clients.   
 
Comment  
 
The ABA Standing Committee on Ethics and Professional Responsibility has indicated that 

a trial court’s denial of motions to halt appointments or to withdraw from pending cases 

should be appealed, if possible.57  An appeal or an application for a writ of mandamus or 

prohibition should properly be regarded as a requirement of “diligence” under professional 

conduct rules.58  However, if a defense motion is rejected and an appeal is not permitted, the 

Public Defense Provider usually has no choice except to continue to provide 

representation.59  Similarly, if the motion for relief is granted but implementation of the 

order is stayed pending appeal, the Provider will likely have to continue to provide 

representation.60  This places the Provider in an extremely awkward situation since on the 

one hand those in charge of the defense program have made it clear that, in their 

professional judgment, caseloads are excessive and the lawyers providing direct client 

services are being forced to violate their ethical responsibilities, yet relief is unavailable.  

Accordingly, the Provider should continue to explore non-litigation alternatives (see 

Guideline 5) while requiring the Provider’s lawyers to make a record in their cases, if 
                                                            
56 Id. 
 
57 “If the court denies the lawyer’s motion to withdraw, and any available means of appealing such 
ruling is unsuccessful, the lawyer must continue with the representation while taking whatever steps are 
feasible to ensure that she will be able to competently and diligently represent the defendant.” ABA 
Formal Op 06‐441, supra note 2, at 1. 
 
58 “A lawyer should pursue a matter on behalf of a client…and take whatever lawful and ethical 
measures are required to vindicate a client’s cause or endeavor.  A lawyer must also act with zeal in 
advocacy upon the client’s behalf.”  ABA MODEL RULES, supra note 3, R. 1.3, cmt. 1. 
 
59 “When ordered to do so, by a tribunal, a lawyer shall continue representation notwithstanding good 
cause for terminating the representation.”  Id., R. 1.16 (C).  See also supra note 32. 
 
60However, the Provider or lawyer also will likely want to proceed expeditiously in the appellate court to 
strike the stay or modify the order pending appeal. 
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appropriate, about the lawyers’ inability, due to excessive caseloads, to furnish “competent” 

and “diligent” representation as required by professional conduct rules.  The Public Defense 

Provider should also continue to seek public support from bar associations, community 

groups, and the media.61 

 

 

 
61 “Theoretically, when judges resolve court cases concerning indigent defense reform, it should be 
irrelevant whether the litigation is covered by print and other news media.  Nor should it matter 
whether prominent persons in the state or community speak publicly in favor of necessary changes in 
the delivery of indigent defense services.  However, the reality is that news reports about problems in 
indigent defense and strong public support for improvements may make a difference not only when 
legislatures consider new laws, but also when courts decide difficult cases.”  JUSTICE DENIED, supra note 1, 
at 146.   
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Report 

 
Introduction  
 

Throughout the United States, there is a lack of adequate funding to provide legal 
representation for persons in criminal and juvenile delinquency cases who have a 
Constitutional right to a lawyer but are unable to afford representation.  As a result, 
public defender agencies and their lawyers are routinely faced with enormous 
caseloads.  Defenders, therefore, are unable to represent their indigent clients 
effectively as required by the Sixth Amendment to the U.S. Constitution and from 
providing competent and diligent representation as required by rules of professional 
conduct. 

 
The Eight Guidelines of Public Defense Related to Excessive Workloads 

[hereinafter “Guidelines”] contain a well thought out course of action not only for public 
defender agencies forced to deal with too many cases, but also for other providers of 
indigent defense services with excessive workloads.  These include lawyers who accept 
appointments to cases as part of an assignment program and lawyers who enter into 
contracts to provide indigent defense services. 
 
Excessive Caseloads Are a National Problem 
 
 The problem of excessive caseloads among public defense providers has been 
documented in numerous national, state, and local reports over a period of many years.  
Recently, two national reports on indigent defense services in the United States were 
published.  The first of these was released in April 2009 by the Constitution Project, on 
behalf of the National Right to Counsel Committee, an independent and diverse group 
representing all major constituencies of the justice system, i.e., the judiciary, 
prosecution, police, and the defense.  The Committee was organized by the 
Constitution Project and the National Legal Aid & Defender Association.  In its report, 
the Committee offered the following assessment of public defense caseloads: 
 

Undoubtedly, the most visible sign of inadequate funding is attorneys attempting 
to provide defense services while carrying astonishingly large caseloads.  
Frequently, public defenders are asked to represent far too many clients.  
Sometimes the defenders have well over 100 clients at a time, with many clients 
charged with serious offenses, and their cases moving quickly through the court 
system.  As a consequence, defense lawyers are constantly forced to violate 
their oaths as attorneys because their caseloads make it impossible for them to 
practice law as they are required to do according to the profession’s rules.  They 
cannot interview their clients properly, effectively seek their pretrial release, file 
appropriate motions, conduct necessary fact investigations, negotiate responsibly 
with the prosecutor, adequately prepare for hearings, and perform countless 
other tasks that normally would be undertaken by a lawyer with sufficient time 
and resources.  Yes, the clients have lawyers, but lawyers with crushing 



 

caseloads who, through no fault of their own, provide second-rate legal services, 
simply because it is not humanly possible for them to do otherwise.62  

 
 The second recent national study, published in May 2009 by the National 
Association of Criminal Defense Lawyers, focuses on the problems of indigent defense 
representation in misdemeanor cases.  The report summed up the caseload problems 
in lower courts this way: 
 

Almost 40 years later, the misdemeanor criminal justice system is rife with the 
same problems that existed prior to the Argersinger decision.63  Legal 
representation for indigent defendants is absent in many cases.  Even when an 
attorney is provided to defend a misdemeanor case, crushing workloads make it 
impossible for many defenders to effectively represent clients.  Too often, 
counsel is unable to spend sufficient time on each of their cases.  This forces 
even the most competent and dedicated attorneys to run afoul of their 
professional duties.  Frequently, judges and prosecutors are complicit in these 
breaches, pushing defenders to take action with inadequate time, despite 
knowing that the defense attorney lacks appropriate information about the case 
and the client.64  

 
 In 2004, the ABA Standing Committee on Legal Aid and Indigent Defendants 
(SCLAID) issued the Association’s most recent national report on indigent defense 
services.  This report, based upon hearings held at four locations across the country 
during 2003,65 commemorated the fortieth anniversary of the Supreme Court’s decision 
in Gideon v. Wainwright.66  In referring to the number of cases that public defenders are 
asked to handle, the report summarized the testimony of numerous witnesses: “[T]he 
hearings revealed that oftentimes caseloads…[make] it impossible for even the most 
industrious of lawyers to deliver effective representation in all cases.”67  Twenty-two 
years earlier, SCLAID offered a similar assessment of caseloads of those providing 
public defense services.68  
 

                                                            
62 JUSTICE DENIED: AMERICA’S CONTINUING NEGLECT OF OUR CONSTITUTIONAL RIGHT TO COUNSEL 17 (The 
Constitution Project 2009)[hereinafter JUSTICE DENIED]. 
63 This is a reference to the Supreme Court’s decision in Argersinger v. Hamlin, 407 U.S. 25 (1972).  This decision 
essentially established the right to a lawyer at government expense in misdemeanor cases.   
64 MINOR CRIMES, MASSIVE WASTE: THE TERRIBLE TOLL OF AMERICA’S BROKEN MISDEMEANOR COURTS (National 
Association of Criminal Defense Lawyers 14 (2009). 
65 GIDEON’S BROKEN PROMISE: AMERICA’S CONTINUING QUEST FOR EQUAL JUSTICE (American Bar Association 
2004). 
66 372 U.S. 375 (1963). 
67 Id. at 18  
68 See GIDEON UNDONE: THE CRISIS IN INDIGENT DEFENSE FUNDING (American Bar Association, John Thomas 
Moran ed., 1982). 

 
 



 

ABA Ethics Opinion Dealing with Excessive Caseloads  
 
 In 2006, the ABA Standing Committee on Ethics and Professional Responsibility 
issued Formal Opinion 06-441 concerning the ethical obligations of indigent defense 
lawyers burdened with excessive caseloads.  The opinion made clear that there are “no 
exceptions” for lawyers who represent indigent clients – all lawyers have a duty to 
furnish “competent” and “diligent” service, as required by rules of professional conduct.  
Accordingly, as directed by the ABA Model Rules of Professional Conduct, the opinion 
admonishes defense programs and lawyers to move to withdraw from cases if they are 
unable to furnish representation in compliance with their ethical duties.  The opinion 
also advises lawyers that if clients are being assigned through a court appointment 
system, which is often what occurs in indigent defense, the lawyers should advise the 
court not to make any new appointments. 
 

Formal Opinion 06-441, therefore, sets forth several basic steps that those 
providing defense services should take when faced with excessive caseloads.  
However, the opinion does not contain a detailed action plan to which public defense 
providers should adhere as they seek to comply with their professional responsibilities.  
The purpose of the proposed Guidelines is to do just that, as more fully explained 
below. 
 
ABA Standards and Principles Related to Excessive Caseloads 
 
 Much like the ABA’s new ethics opinion concerning indigent defense 
representation, a detailed plan for dealing with excessive caseloads is lacking in the 
ABA’s Standards for Criminal Justice and in the ABA Ten Principles of a Public Defense 
Delivery System.  This is understandable since neither these standards nor principles 
deal with subjects in as much detail as contained in the proposed Guidelines.  Thus, a 
standard in the ABA’s Defense Function Standards simply advises “[d]efense 
counsel…[not to] carry a workload that, by reason of its excessive size, interferes with 
the rendering of quality representation, endangers the client’s interest in the speedy 
disposition of charges, or may lead to the breach of professional obligations.”69  
Similarly, the ABA’s Providing Defense Services Standards urges indigent defense 
lawyers with excessive caseloads to “take such steps as may be appropriate to reduce 
their pending or projected caseloads, including the refusal of further appointments.”70  
The ABA’s Ten Principles of a Public Defense Delivery System, which is largely based 
on Providing Defense Services, reads as follows: “Defense counsel’s workload is 
controlled to permit the rendering of quality representation.”71 
 
The Eight Guidelines: Why They Are Needed and What They Do 

 
The problem of excessive indigent defense caseloads has become especially 

acute during the past year due to America’s slumping economy, which has led to more 
                                                            
69 ABA STANDARDS FOR CRIMINAL JUSTICE, DEFENSE FUNCTION 4‐1.3 (e)(3d ed., 1992). 
70 ABA STANDARDS FOR CRIMINAL JUSTICE, PROVIDING DEFENSE SERVICES 5‐5.3(b)(3d ed., 1992). 
71 ABA TEN PRINCIPLES OF A PUBLIC DEFENSE DELIVERY SYSTEM, Principle 5 (2002). 

 
 



 

 
 

restricted funding for public defense providers.  As the recent report of the National 
Right to Counsel Committee warned, “[i]n the country’s current economic crisis, indigent 
defense may be further curtailed….  Although troubles in indigent defense have long 
existed, the need for reform has never been more urgent.”72  The proposed Eight 
Guidelines build upon the ABA’s Formal Opinion 06-411, the ABA’s Criminal Justice 
Standards, and the ABA’s Ten Principles of a Public Defense Delivery System.  
Because the Guidelines contain a complete and coherent approach to dealing with 
excessive defender caseloads, their implementation by indigent defense providers will 
contribute to important reform at an especially critical time. 

 
Specifically, Guideline 1 advises the management of public defense providers to 

assess whether excessive workloads are preventing lawyers from fulfilling their 
performance obligations under nationally accepted standards, as well as complying with 
professional conduct rules.  This first Guideline also offers an important list of factors for 
public defense providers to consider in deciding whether their caseloads are too high.   
Guidelines 2, 3, and 4 relate to the need for continuous supervision and monitoring of 
workloads, training of lawyers respecting their ethical responsibilities when confronted 
with excessive workloads and the need for management to determine if excessive 
workloads exist.  Guideline 5 sets forth a number of non-litigation alternatives for public 
defense providers to pursue in an effort to address excessive workloads.  Guideline 6 
recognizes that if non-litigation alternatives are “unavailable, or been proven to be 
unsuccessful or inadequate,” those responsible for public defense are obligated to seek 
formal redress in the courts.  Guidelines 7 and 8 deal with important practices to which 
public defense providers should adhere in challenging their caseloads through litigation. 
 
Conclusion 

 
The proposed Guidelines will enhance the fairness of our nation’s criminal and 

juvenile courts while enabling lawyers to discharge their duty under the Constitution and 
also comply with their ethical obligations in accordance with rules of the legal 
profession.  The Guidelines are intended for use by both public defense organizations 
and their lawyers when they have excessive workloads.  In addition, the Guidelines 
should be valuable to a number of other audiences, including members of boards and 
commissions that oversee public defense representation, policymakers responsible for 
funding indigent defense, and judges who are called upon to address the caseload 
concerns of those who provide public defense services.  Moreover, since these 
Guidelines relate directly to the quality of justice in our courts, they should be of special 
interest to bar leaders, as well as to the legal profession and to the public. 

 
Respectfully submitted, 
 
Deborah G. Hankinson, Chair 
Standing Committee on Legal Aid and Indigent Defendants 
 
August, 2009 
                                                            
72 JUSTICE DENIED, supra note 1, at 2.   



Formal Opinion 06-441 May 13, 2006
Ethical Obligations of Lawyers Who Represent                                               
Indigent Criminal Defendants When Excessive 
Caseloads Interfere With Competent and Diligent Representation

All lawyers, including public defenders and other lawyers who, under
court appointment or government contract, represent indigent persons
charged with criminal offenses, must provide competent and diligent
representation.  If workload prevents a lawyer from providing compe-
tent and diligent representation to existing clients, she must not accept
new clients.  If the clients are being assigned through a court appoint-
ment system, the lawyer should request that the court not make any new
appointments.  Once the lawyer is representing a client, the lawyer must
move to withdraw from representation if she cannot provide competent
and diligent representation.  If the court denies the lawyer’s motion to
withdraw, and any available means of appealing such ruling is unsuc-
cessful, the lawyer must continue with the representation while taking
whatever steps are feasible to ensure that she will be able to competent-
ly and diligently represent the defendant.
Lawyer supervisors, including heads of public defenders’ offices and
those within such offices having intermediate managerial responsibili-
ties, must make reasonable efforts to ensure that the other lawyers in the
office conform to the Rules of Professional Conduct. To that end,
lawyer supervisors must, working closely with the lawyers they super-
vise, monitor the workload of the supervised lawyers to ensure that the
workloads do not exceed a level that may be competently handled by the
individual lawyers.

In this opinion,1 we consider the ethical responsibilities of lawyers,
whether employed in the capacity of public defenders or otherwise, who rep-
resent indigent persons charged with criminal offenses, when the lawyers’
workloads prevent them from providing competent and diligent representa-

AMERICAN BAR ASSOCIATION
STANDING COMMITTEE ON ETHICS AND PROFESSIONAL RESPONSIBILITY
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1. This opinion is based on the Model Rules of Professional Conduct as amended
by the ABA House of Delegates through August 2003. The laws, court rules, regula-
tions, rules of professional conduct and opinions promulgated in the individual juris-
dictions are controlling.

 



tion to all their clients. Excessive workloads present issues for both those who
represent indigent defendants and the lawyers who supervise them.2

Ethical responsibilities of a public defender3 in regard to individual
workload

Persons charged with crimes have a constitutional right to the effective assis-
tance of counsel.4 Generally, if a person charged with a crime is unable to
afford a lawyer, he is constitutionally entitled to have a lawyer appointed to rep-
resent him.5 The states have attempted to satisfy this constitutional mandate
through various methods, such as establishment of public defender, court
appointment, and contract systems.6 Because these systems have been created
to provide representation for a virtually unlimited number of indigent criminal
defendants, the lawyers employed to provide representation generally are limit-
ed in their ability to control the number of clients they are assigned. Measures
have been adopted in some jurisdictions in attempts to control workloads,7

including the establishment of procedures for assigning cases to lawyers outside
public defenders’ offices when the cases could not properly be directed to a
public defender, either because of a conflict of interest or for other reasons.

2. For additional discussion of the problems presented by excessive caseloads for pub-
lic defenders, see “Gideon’s Broken Promise: American’s Continuing Quest For Equal
Justice,” prepared by the American Bar Association’s Standing Committee on Legal Aid
and Indigent Defendants 29 (ABA 2004), available at http://www.abanet.org/legalser-
vices/sclaid/defender/brokenpromise/fullreport.pdf (last visited June 21, 2006).

3. The term “public defender” as used here means both a lawyer employed in a pub-
lic defender’s office and any other lawyer who represents, pursuant to court appoint-
ment or government contract, indigent persons charged with criminal offenses.

4. U.S. CONST. amends. VI & XIV.
5. The United States Supreme Court has interpreted the Sixth Amendment to require

the appointment of counsel in any state and federal criminal prosecution that, regardless
of whether for a misdemeanor or felony, leads or may lead to imprisonment for any peri-
od of time. See generally, Alabama v. Shelton, 535 U.S. 654, 662 (2002); Strickland v.
Washington, 466 U.S. 668, 684-86 (1984); Scott v. Illinois, 440 U.S. 367, 373-74
(1979); Argersinger v. Hamlin, 407 U.S. 25, 30-31 (1972); Gideon v. Wainwright, 372
U.S. 335, 342-45 (1963); Johnson v. Zerbst, 304 U.S. 458. 462-63 (1938). 

6. Most states deliver indigent defense services using a public defender’s office (eigh-
teen states) or a combination of public defender, assigned counsel, and contract defender
(another twenty-nine states), according to the Spangenberg Group, which developed a
report on behalf of the ABA Standing Committee on Legal Aid and Indigent Defendants.
See The Spangenberg Group, “Statewide Indigent Defense Systems: 2005,” available at
http://www.abanet.org/legalservices/downloads/sclaid/indigentdefense/statewideinddef-
systems2005.pdf (last visited June 21, 2006).

7. See generally, National Symposium on Indigent Defense 2000, Redefining
Leadership for Equal Justice, A Conference Report (U.S. Dep’t of Justice, Bureau of
Justice Assistance, Wash. D.C.) 3 (June 29-30, 2000), available at
http://www.ojp.usdoj.gov/indigentdefense/symposium.pdf (last visited June 21, 2006)
(common problem in indigent defense delivery systems is that “lawyers often have
unmanageable caseloads (700 or more in a year”)). 
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Model Rules of Professional Conduct 1.1, 1.2(a), 1.3, and 1.4 require
lawyers to provide competent representation, abide by certain client decisions,
exercise diligence, and communicate with the client concerning the subject of
representation.8 These obligations include, but are not limited to, the responsi-
bilities to keep abreast of changes in the law; adequately investigate, analyze,
and prepare cases; act promptly on behalf of clients; communicate effectively
on behalf of and with clients; control workload so each matter can be handled
competently; and, if a lawyer is not experienced with or knowledgeable about
a specific area of the law, either associate with counsel who is knowledgeable
in the area or educate herself about the area. The Rules provide no exception
for lawyers who represent indigent persons charged with crimes.9

8. Rule 1.1(a) provides that “[a] lawyer shall provide competent representation to a
client. Competent representation requires the legal knowledge, skill, thoroughness and
preparation reasonably necessary for the representation.”
Rule 1.2(a) states:

[A] lawyer shall abide by a client’s decisions concerning the objectives of repre-
sentation and, as required by Rule 1.4, shall consult with the client as to the means
by which they are to be pursued. A lawyer may take such action on behalf of the
client as is impliedly authorized to carry out the representation. A lawyer shall
abide by a client’s decision whether to settle a matter. In a criminal case, the
lawyer shall abide by the client’s decision, after consultation with the lawyer, as to
a plea to be entered, whether to waive jury trial and whether the client will testify.

Rule 1.3 states that “[a] lawyer shall act with reasonable diligence and promptness in
representing a client.”
Rule 1.4(a) and (b) states: 

(a) A lawyer shall:
(1) promptly inform the client of any decision or circumstance with respect to

which the client’s informed consent, as defined in Rule 1.0(e), is required by these Rules; 
(2) reasonably consult with the client about the means by which the client’s

objectives are to be accomplished;
(3) keep the client reasonably informed about the status of the matter; 
(4) promptly comply with reasonable requests for information; and
(5) consult with the client about any relevant limitation on the lawyer’s conduct

when the lawyer knows that the client expects assistance not permitted by the Rules of
Professional Conduct or other law.

(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the
client to make informed decisions regarding the representation.

9. See ABA Formal Opinion Op. 347 (Dec. 1, 1981) (Ethical Obligations of
Lawyers to Clients of Legal Services Offices When Those Offices Lose Funding), in
FORMAL AND INFORMAL ETHICS OPINIONS, FORMAL OPINIONS 316-348, INFORMAL OPIN-
IONS 1285-1495 at 139 (ABA 1985) (duties owed to existing clients include duty of
adequate preparation and a duty of competent representation); ABA Informal Op.
1359 (June 4, 1976) (Use of Waiting Lists or Priorities by Legal Service Officer), id.
at 237 (same); ABA Informal Op. 1428 (Sept. 12, 1979) (Lawyer-Client Relationship
Between the Individual and Legal Services Office: Duty of Office Toward Client
When Attorney Representing Him (Her) Leaves the Office and Withdraws from the
Case), id. at 326 (all lawyers, including legal services lawyers, are subject to mandato-
ry duties owed by lawyers to existing clients, including duty of adequate preparation
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and competent representation). See also South Carolina Bar Ethics Adv. Op. 04-12
(Nov. 12, 2004) (all lawyers, including public defenders, have ethical obligation not to
undertake caseload that leads to violation of professional conduct rules).

The applicability of Rules 1.1, 1.3, and 1.4 to public defenders and/or prosecutors has
been recognized by ethics advisory committees in at least one other state. See Va. Legal
Eth. Op. 1798 (Aug. 3, 2004) (duties of competence and diligence contained within rules
of professional conduct apply equally to all lawyers, including prosecutors).

10. Principle 5 of The Ten Principles of a Public Defense Delivery System specifi-
cally addresses the workload of criminal defense lawyers:

Defense counsel’s workload is controlled to permit the rendering of quality rep-
resentation. Counsel’s workload, including appointed and other work, should
never be so large as to interfere with the rendering of quality representation or
lead to the breach of ethical obligations, and counsel is obligated to decline
appointments above such levels. National caseload standards should in no event
be exceeded, but the concept of workload (i.e., caseload adjusted by factors such
as case complexity, support services, and an attorney’s nonrepresentational
duties) is a more accurate measurement.
Report to the ABA House of Delegates No. 107 (adopted Feb. 5, 2002), available

at http://www.abanet.org/legalservices/downloads/sclaid/10principles.pdf (last visited
June 21, 2006) (emphasis in original).

11. Id.
12. Id. See also Attorney Grievance Comm’n of Maryland v. Ficker, 706 A.2d

1045, 1051-52 (1998) (supervising lawyer violated Rule 5.1 by assigning too many
cases to supervised lawyer, assigning cases day before trial, and assigning cases too
complex for supervised lawyer’s level of experience and ability). 

13. Rule 1.16(a) states that “a lawyer shall not represent a client or, where represen-
tation has begun, shall withdraw from the representation of a client if the representa-
tion will result in violation of the Model Rules of Professional Conduct or other law.”

14. See ABA Formal Opinion Op. 96-399 (Jan. 18, 1996) (Ethical Obligations of
Lawyers Whose Employers Receive Funds from the Legal Services Corporation to
their Existing and Future Clients When Such Funding is Reduced and When Remaining
Funding is Subject to Restrictive Conditions), in FORMAL AND INFORMAL ETHICS OPIN-
IONS 1983-1998 at 369 (ABA 2000); ABA Formal Opinion Op. 347, supra note 9.

Comment 2 to Rule 1.3 states that a lawyer’s workload “must be controlled
so that each matter may be handled competently.”10 The Rules do not pre-
scribe a formula to be used in determining whether a particular workload is
excessive. National standards as to numerical caseload limits have been cited
by the American Bar Association.11 Although such standards may be consid-
ered, they are not the sole factor in determining if a workload is excessive.
Such a determination depends not only on the number of cases, but also on
such factors as case complexity, the availability of support services, the
lawyer’s experience and ability, and the lawyer’s nonrepresentational duties.12

If a lawyer believes that her workload is such that she is unable to meet the
basic ethical obligations required of her in the representation of a client, she
must not continue the representation of that client or, if representation has not
yet begun, she must decline the representation.13

A lawyer’s primary ethical duty is owed to existing clients.14 Therefore, a
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lawyer must decline to accept new cases, rather than withdraw from existing
cases, if the acceptance of a new case will result in her workload becoming
excessive. When an existing workload does become excessive, the lawyer
must reduce it to the extent that what remains to be done can be handled in
full compliance with the Rules.

When a lawyer receives appointments directly from the court rather than as
a member of a public defender’s office or law firm that receives the appoint-
ment, she should take appropriate action if she believes that her workload will
become, or already is, excessive. Such action may include the following:
• requesting that the court refrain from assigning the lawyer any new cases until

such time as the lawyer’s existing caseload has been reduced to a level that she
is able to accept new cases and provide competent legal representation; and

• if the excessive workload cannot be resolved simply through the court’s not
assigning new cases, the lawyer should file a motion with the trial court request-
ing permission to withdraw from a sufficient number of cases to allow the pro-
vision of competent and diligent representation to the remaining clients.15

If the lawyer has sought court permission to withdraw from the representa-
tion and that permission has been denied, the lawyer must take all feasible
steps to assure that the client receives competent representation.

When a lawyer receives appointments as a member of a public defender’s
office or law firm, the appropriate action to be taken by the lawyer to reduce an
excessive workload might include, with approval of the lawyer’s supervisor:
• transferring non-representational responsibilities within the office, includ-

ing managerial responsibilities, to others;
• refusing new cases;16 and
• transferring current case(s) to another lawyer whose workload will allow

for the transfer of the case(s).17

15. Whenever a lawyer seeks to withdraw from a representation the client should
be notified, even if court rules do not require such notification. See Rule 1.4.

16. It should be noted that a public defender’s attempt to avoid appointment or to
withdraw from a case must be based on valid legal grounds. Rule 6.2(a) provides, in per-
tinent part, that “[a] lawyer shall not seek to avoid appointment by a tribunal to represent
a person except for good cause, such as representing the client is likely to result in viola-
tion of the Rules of Professional Conduct or other law.” (Emphasis added). Therefore, a
public defender should not claim an excessive workload in an attempt to avoid new
cases or to withdraw from current cases unless good cause objectively exists.

17. It is important to note that, for purposes of the Model Rules, a public defender’s
office, much like a legal services office, is considered to be the equivalent of a law firm.
See Rule 1.0(c). Unless a court specifically names an individual lawyer within a public
defender’s office to represent an indigent defendant, the public defender’s office should
be considered as a firm assigned to represent the client; responsibility for handling the
case falls upon the office as a whole. See ABA Informal Op. 1428, supra note 9 (legal
services agency should be considered firm retained by client; responsibility for handling
caseload of departing legal services lawyer falls upon office as whole rather than upon
lawyer who is departing). Therefore, cases may ethically be reassigned within a public
defender’s office. 
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If the supervisor fails to provide appropriate assistance or relief, the lawyer
should continue to advance up the chain of command within the office until
either relief is obtained or the lawyer has reached and requested assistance or
relief from the head of the public defender’s office.

In presenting these options, the Committee recognizes that whether a pub-
lic defender’s workload is excessive often is a difficult judgment requiring
evaluation of factors such as the complexity of the lawyer’s cases and other
factors.18 When a public defender consults her supervisor and the supervisor
makes a conscientious effort to deal with workload issues, the supervisor’s
resolution ordinarily will constitute a “reasonable resolution of an arguable
question of professional duty” as discussed in Rule 5.2(b).19 In those cases
where the supervisor’s resolution is not reasonable, however, the public
defender must take further action.20

Such further action might include:
• if relief is not obtained from the head of the public defender’s office, appeal-

ing to the governing board, if any, of the public defender’s office;21 and
• if the lawyer is still not able to obtain relief, 22 filing a motion with the trial

court requesting permission to withdraw from a sufficient number of cases
to allow the provision of competent and diligent representation to the
remaining clients.23

If the public defender is not allowed to withdraw from representation, she
must obey the court’s order while taking all steps reasonably feasible to
insure that her client receives competent and diligent representation.24

18. See note 12, supra, and accompanying text.
19. See Comment [2].
20. See, e.g., Atty. Grievance Comm’n of Maryland v. Kahn, 431 A.2d 1336, 1352

(1981) (“Obviously, the high ethical standards and professional obligations of an attor-
ney may never be breached because an attorney’s employer may direct such a course
of action on pain of dismissal. . . .”)

21. See Michigan Bar Committee on Prof. & Jud. Eth. Op. RI-252 (Mar. 1, 1996)
(in context of civil legal services agency, if subordinate lawyer receives no relief from
excessive workload from lawyer supervisor, she should, under Rule 1.13(b) and (c),
take the matter to legal services board for resolution).

22. Rule 5.2 makes clear that subordinate lawyers are not insulated from violating
the Rules of Professional Conduct and suffering the consequences merely because
they acted in accordance with a supervisory lawyer’s advice or direction unless it was
in regard to “an arguable question of professional duty.”

23. A public defender filing a motion to withdraw under these circumstances
should provide the court with information necessary to justify the withdrawal, while
being mindful of the obligations not to disclose confidential information or informa-
tion as to strategy or other matters that may prejudice the client. See Rule 1.16 cmt. 3.

24. Notwithstanding the lawyer’s duty in this circumstance to continue in the repre-
sentation and to make every attempt to render the client competent representation, the
lawyer nevertheless may pursue any available means of review of the court’s order. See
Iowa Supreme Court Bd. of Prof. Ethics & Conduct v. Hughes, 557 N.W.2d 890, 894
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Ethical responsibility of a lawyer who supervises a public defender
Rule 5.1 provides that lawyers who have managerial authority, including

those with intermediate managerial responsibilities, over the professional
work of a firm or public sector legal agency or department shall make reason-
able efforts to ensure that the other lawyers in the agency or department con-
form to the Rules of Professional Conduct. Rule 5.1 requires that lawyers
having direct supervisory authority take reasonable steps to ensure that
lawyers in the office they supervise are acting diligently in regard to all legal
matters entrusted to them, communicating appropriately with the clients on
whose cases they are working, and providing competent representation to
their clients. As an essential first step, the supervisor must monitor the work-
loads of subordinate lawyers to ensure that the workload of each lawyer is
appropriate. This involves consideration of the type and complexity of cases
being handled by each lawyer; the experience and ability of each lawyer; the
resources available to support her, and any non-representational responsibili-
ties assigned to the subordinate lawyers. 

If any subordinate lawyer’s workload is found to be excessive, the supervi-
sor should take whatever additional steps are necessary to ensure that the sub-
ordinate lawyer is able to meet her ethical obligations in regard to the repre-
sentation of her clients. These might include the following:
• transferring the lawyer’s non-representational responsibilities, including

managerial responsibilities, to others in the office;
• transferring case(s) to another lawyer or other lawyers whose workload

will allow them to provide competent representation;25

• if there are no other lawyers within the office who can take over the cases
from which the individual lawyer needs to withdraw, supporting the lawyer’s
efforts to withdraw from the representation of the client;26 and finally,

• if the court will not allow the lawyer to withdraw from representation, pro-
viding the lawyer with whatever additional resources can be made avail-
able to assist her in continuing to represent the client(s) in a manner consis-
tent with the Rules of Professional Conduct.

(Iowa 1996) (“ignoring a court order is simply not an appropriate step to test the validi-
ty of the order under our Code of Professional Responsibility”); Utah Bar Eth. Adv.
Op. 107 (Feb. 15, 1992) (if grounds exist to decline court appointment, lawyer should
not disobey order but should seek review by appeal or other available procedure).

25. See note 17, supra.
26. See In re Order on Prosecution of Criminal Appeals by Tenth Judicial Circuit

Public Defender, 561 So.2d 1130, 1138-39 (Fla. 1990) (in context of inadequate fund-
ing, court stated that if “the backlog of cases in the public defender’s office is so
excessive that there is no possible way he can timely handle those cases, it is his
responsibility to move the court to withdraw”); see also In re Order on Motions to
Withdraw Filed by Tenth Circuit Public Defender, 612 So.2d 597 (Fla. App. 1992) (en
banc) (public defender’s office entitled to withdraw due to excessive caseload from
representing defendants in one hundred forty-three cases).
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When a supervised lawyer’s workload is excessive and, notwithstanding any
other efforts made by her supervisor to address the problem, it is obviously
incumbent upon the supervisor to assign no additional cases to the lawyer, and,
if the lawyer’s cases come by assignment from the court, to support the lawyer’s
efforts to have no new cases assigned to her by the court until such time as she
can adequately fulfill her ethical responsibilities to her existing clients.

In dealing with workload issues, supervisors frequently must balance compet-
ing demands for scarce resources. As Comment [2] to Rule 5.2 observes, if the
question of whether a lawyer’s workload is too great is “reasonably arguable,” the
supervisor of the lawyer has the authority to decide the question. In the final
analysis, however, each client is entitled to competent and diligent representation.
If a supervisor knows that a subordinate’s workload renders the lawyer unable to
provide competent and diligent representation and the supervisor fails to take rea-
sonable remedial action, under Rule 5.1(c),27 the supervisor himself is responsible
for the subordinate’s violation of the Rules of Professional Conduct.28
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27. Rule 5.1(c) states:
(c) A lawyer shall be responsible for another lawyer’s violation of the Rules of
Professional Conduct if: (1) the lawyer orders or, with knowledge of the specific
conduct, ratifies the conduct involved; or (2) the lawyer is a partner or has compa-
rable managerial authority in the law firm in which the other lawyer practices, or
has direct supervisory authority over the other lawyer, and knows of the conduct at
a time when its consequences can be avoided or mitigated but fails to take reason-
able remedial action.

See also Rules 1.16 (a) and 8.4 (a).
28. See, e.g., Attorney Grievance Comm'n of Maryland v. Ficker, 706 A.2d at 1052,

supra note 12); Va. Legal Ethics Op. 1798 supra note 9 (lawyer supervisor who assigns
caseload that is so large as to prevent lawyer from ethically representing clients would
violate Rule 5.1); American Council of Chief Defenders, Nat’l Legal Aid and Defender
Ass’n Eth. Op. 03-01 (April 2003), available at http://www.nlada.org/DMS/Documents/
1082573112.32/ACCD%20Ethics%20opinion%20on%20Workloads.pdf (last visited June
21, 2006) (“chief executive of an agency providing public defense services is ethically pro-
hibited from accepting a number of cases which exceeds the capacity of the agency’s attor-
neys to provide competent, quality representation in every case…. When confronted with
a prospective overloading of cases or reductions in funding or staffing which will cause
the agency’s attorneys to exceed such capacity, the chief executive of a public defense
agency is ethically required to refuse appointment to any and all such excess cases.”);
Wisconsin State Bar Prof. Ethics Comm. Op. E-91-3 (1991) (assigning caseload that
exceeds recognized maximum caseload standards, and that would not allow subordinate
public defender to conform to rules of professional conduct, "could result in a violation of
disciplinary standards"); Ariz. Op. No. 90-10 (Sept. 17, 1990) (“when a Public Defender
has knowledge that subordinate lawyers, because of their caseloads, cannot comply with
their duties of diligence and competence, the Public Defender must take action.”);
Wisconsin State Bar Prof. Ethics Comm. Op. E-84-11 (1984) (supervisors in public
defender’s office may not ethically increase workloads of subordinate lawyers to point
where subordinate lawyer cannot, even at personal sacrifice, handle each of her clients’
matters competently and in non-neglectful manner). 



Conclusion
The obligations of competence, diligence, and communication under the

Rules apply equally to every lawyer. All lawyers, including public defenders,
have an ethical obligation to control their workloads so that every matter they
undertake will be handled competently and diligently. If a lawyer’s workload
is such that the lawyer is unable to provide competent and diligent representa-
tion to existing or potential clients, the lawyer should not accept new clients.
If the problem of an excessive workload cannot be resolved through the non-
acceptance of new clients or by other available measures, the lawyer should
move to withdraw as counsel in existing cases to the extent necessary to bring
the workload down to a manageable level, while at all times attempting to
limit the prejudice to any client from whose case the lawyer has withdrawn. If
permission of a court is required to withdraw from representation and permis-
sion is refused, the lawyer’s obligations under the Rules remain: the lawyer
must continue with the representation while taking whatever steps are feasible
to ensure that she will be able to provide competent and diligent representa-
tion to the defendant.

Supervisors, including the head of a public defender’s office and those
within such an office having intermediate managerial responsibilities, must
make reasonable efforts to ensure that the other lawyers in the office conform
to the Rules of Professional Conduct. To that end, supervisors must, working
with the lawyers they supervise, monitor the workload of the subordinate
lawyers to ensure that the workloads are not allowed to exceed that which
may be handled by the individual lawyers. If a supervisor knows that a subor-
dinate’s workload renders the lawyer unable to provide competent and dili-
gent representation and the supervisor fails to take reasonable remedial
action, the supervisor is responsible for the subordinate’s violation of the
Rules of Professional Conduct.
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Situation presented:  
 

Due to budgetary pressures within a jurisdiction, a public defense agency is under pressure 
to accept a substantial budget cut, even though the agency’s caseload is not projected to 
decrease. Alternatively, the agency faces a flat budget but substantially increasing 
caseloads. In either event, the agency’s chief executive officer has determined that some 
portion of the caseload will be beyond the capacity of the staff to competently handle. What 
are the ethical obligations of the agency’s chief executive officer in such a situation?  
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A chief executive of an agency providing public defense services is ethically prohibited 
from accepting a number of cases which exceeds the capacity of the agency’s attorneys to 
provide competent, quality representation in every case. The elements of such 
representation encompass those prescribed in national performance standards including 
the NLADA Performance Guidelines for Criminal Defense Representation and the ABA 
Defense Function Standards. 

 
When confronted with a prospective overloading of cases or reductions in funding or 
staffing which will cause the agency’s attorneys to exceed such capacity, the chief 
executive of a public defense agency is ethically required to refuse appointment to any and 
all such excess cases. 
 

Principle sources: American Bar Association Model Code of Professional Responsibility (“Model 
Code”); American Bar Association Model Rules of Professional Conduct (“Model Rules”); Ten 
Principles of a Public Defense Delivery System (American Bar Association, 2002) (“ABA Ten 
Principles”); American Bar Association Standards for Criminal Justice, Defense Function (3rd ed. 
1993) (“ABA Defense Function”); National Legal Aid and Defender Association Performance 
Guidelines for Criminal Defense Representation (1995) (“Performance Guidelines”); Monahan 
and Clark, “Coping with Excessive Workload,” Ch. 23 of Ethical Problems Facing the Criminal 
Defense Lawyer, American Bar Association, 1995 (“Ethical Problems”). 
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1. General duty of lawyer to act competently, diligently and promptly 
  
The ABA Model Code requires that a lawyer “should represent a client competently.” The ABA 
Model Rules further require that a lawyer “act with reasonable diligence and promptness” (Rule 
1.3), including “zeal in advocacy upon the client’s behalf” (id., comment), and communicate 
promptly and effectively with clients. (Rule 1.4). “Competence” is discussed in terms of the 
training and experience of the lawyer to handle any particular type of case (comment to ABA 
Model Rule 1.1). 
 
Inexperience is not a defense to incompetence (Ethical Problems, citing In re Deardorff, 426 P.2d 
689, 692 (Col. 1981)). Being too busy with cases is not an acceptable excuse to avoid discipline 
for lack of knowledge of the law. (Id., citing Nebraska State Bar Association v. Holscher, 230 
N.W. 2d 75, 80 (Neb. 1975)). 
 
The question of what constitutes competent representation is addressed in the two national sets of 
performance standards for criminal defense representation: ABA Defense Function Standard 4-1.2 
(obligation to provide “effective, quality representation”), and NLADA Performance Guideline 1 
(duty to provide “zealous, quality representation”). These and various state and locally adopted 
standards derived therefrom are published as Volume 2 of the U.S. Department of Justice 
Compendium of Standards for Indigent Defense Systems (Office of Justice Programs, 2000 
www.ojp.usdoj.gov/indigentdefense/compendium/).  
 
Among the basic components of competent representation under the ABA and NLADA 
standards, and as discussed in Ethical Problems, supra, are:  

• Timeliness of representation, encompassing prompt action to protect the rights of the 
accused; 

• Thoroughness and preparation, including research to discover readily ascertainable law, at 
risk of discipline and disbarment;  

• Independent investigation of the facts of the case (use of a professional investigator is 
more cost-effective than a higher-compensated attorney performing this function) 

• Client relationship and interviewing, including not just timely fact gathering, but building 
a relationship of trust and honesty that is necessary to an effective working relationship;  

• Regular client communications, to support informed decision-making; prompt and 
thorough investigation;  

• Discovery (failure to request exculpatory evidence from prosecution is violation of 
constitutional right to counsel, Kimmelman v. Morrison, 477 U.S. 365, 368-69, 385 
(1986));  

• Retention of experts (including mitigation specialists in capital cases) and forensic 
services, where appropriate in any case; 

• Exploring and advocating alternative dispositions;  
• Competent discharge of duties at all the various stages of trial court representation, 

including from voir dire and opening statement to closing argument;  
• Sentencing advocacy, including familiarity with all sentencing alternatives and 

consequences, and presence at all presentence investigation interviews;  
• Appellate representation, including explaining the right, the consequences, the grounds, 

and taking all steps to preserve issues for appeal (there are additional duties of appellate 
counsel, under ABA Defense Function Standard 4-8.3, including reviewing the entire 
appellate record, considering all potential guilt or penalty issues, doing research, and 
presenting all pleadings in the interest of the client); and  

• Maintaining competence through continuing legal education: mandatory CLE was 
mandated for the first time by the ABA – but only for public defense providers – in 
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Principle 9 of its Ten Principles1 (“Defense counsel is provided with and required to 
attend continuing legal education. Counsel and staff providing defense services should 
have systematic and comprehensive training appropriate to their areas of practice and at 
least equal to that received by prosecutors”). Training, it should be noted, takes away 
from the time an attorney has available to provide direct representation (ABA Principle 5, 
infra: numerical caseload limitations should be adjusted to reflect an attorney’s 
nonrepresentational duties).  

 
Failure to perform such basic duties as researching the law, investigation, advising the client on 
available defenses, or other preparation, may constitute a constitutional violation, State v. Felton, 
329 N.W.2d 161 (Wis. 1983), or warrant disciplinary sanctions, Office of Disciplinary Counsel 
v. Henry, 664 S. W. 2d 62 (Tenn. 1983); Florida Bar v. Morales, 366 So. 2d 431 (Fla. 1978); 
Matter of Lewis, 445 N.E.2d 987 (Ind. 1983). Under national standards, indigent defense counsel’s 
incurring of expenses such as for experts or investigators may not be subject to judicial disapproval 
or diminution. The first of the ABA Ten Principles (recapitulating other ABA standards) provides 
that indigent defense counsel should be “subject to judicial supervision only in the same manner 
and to the same extent as retained counsel,” and the courts have no role with regard to matters such 
as utilization of experts or investigators by retained counsel. By extension, prosecutors have no 
role in moving for any such judicial action. 
 
Effective assistance of counsel means “that the lawyer not only possesses adequate skill and 
knowledge, but also that he has the time and resources to apply his skill and knowledge to the task 
of defending each of his individual clients.” State v. Peart, 621 So. 2d 780, 789 (La. 1993). It is no 
excuse that an attorney is so overloaded as to become disabled or diminished by personal strain or 
depression; when too much work results in lawyer burnout, discipline for neglect of a client is still 
the consequence. In re Conduct of Loew, 642 P.2d 1174 (Or. 1982). 
 
 
2. Indigent defender’s duty to limit workload so as to ensure quality, and to decline excess 
cases 
 
The ABA has very recently placed these ethical commands in the context of workload limits on 
providers of public defense services. Principle 5 of the ABA’s Ten Principles states: 
 

Defense counsel’s workload is controlled to permit the rendering of quality 
representation. Counsel’s workload, including appointed and other work, should never be 
so large as to interfere with the rendering of quality representation or lead to the breach of 
ethical obligations, and counsel is obligated to decline appointments above such levels.  

 
This principle is not expressed as new policy, but as a restatement and summary of long-standing 
ethical standards and legal requirements relating to indigent defense systems, which are in turn 
derived from the basic commands of the ABA Model Code and Model Rules. The standards cited 
are:  
                                                 
1 The ABA Ten Principles are substantially identical to a document published by the U.S. Department of Justice in 
December 2000 to guide local jurisdictions in the development and adoption of indigent defense standards: the “Ten 
Commandments of Public Defense Delivery Systems,” written by James Neuhard, State Appellate Defender of 
Michigan and former NLADA President, and Scott Wallace, NLADA Director of Defender Legal Services, published 
as an introduction to the five-volume Compendium of Standards for Indigent Defense Systems. See 
www.ojp.usdoj.gov/indigentdefense/compendium/standardsv1/v1intro.htm#Ten.  
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• National Study Commission on Defense Services, Guidelines for Legal Defense Systems in 
the United States (1976) [hereinafter “National Study Commission”], Guideline 5.1, 5.3;  

• American Bar Association Standards for Criminal Justice, Providing Defense Services (3rd 
ed. 1992) [hereinafter “ABA Defense Services”], Standard 5-5.3;  

• ABA Defense Function, Standard 4-1.3(e);  
• National Advisory Commission on Criminal Justice Standards and Goals, Task Force on 

Courts, Chapter 13, The Defense (1973) [hereinafter “NAC”], Standard 13.12;  
• Guidelines for Negotiating and Awarding Contracts for Criminal Defense Services, 

(National Legal Aid and Defender Association, 1984) [hereinafter “Contracting”], 
Guidelines III-6, III-12;  

• Standards for the Administration of Assigned Counsel Systems (NLADA, 1989) 
[hereinafter “Assigned Counsel,” Standards 4.1,4.1.2;  

• Institute for Judicial Administration/American Bar Association, Juvenile Justice Standards 
Relating to Counsel for Private Parties (1979) [hereinafter “ABA Counsel for Private 
Parties,” Standard 2.2 (B) (iv).  

 
The duty to decline excess cases is based both on the prohibition against accepting cases which 
cannot be handled “competently, promptly and to completion” (Model Rule 1.16(a)(1) and 
accompanying commentary), and the conflict-of-interest based requirement that a lawyer is 
prohibited from representing a client “if the representation of that client may be materially limited 
by the lawyer’s responsibility to another client.” (See Keeping Defender Workloads Manageable, 
U.S. Department of Justice, Bureau of Justice Assistance monograph, NCJ 185632, January 2001, 
at 4-6).  
 
“As licensed professionals, attorneys are expected to develop procedures which are adequate to 
assume that they will handle their cases in a proficient fashion and that they will not accept 
more cases than they can manage effectively. When an attorney fails to do this, he or she may 
be disciplined even where there is no showing of malicious intent or dishonesty. The purpose of 
attorney discipline is not to punish the attorney but to ensure that members of the public can 
safely assume that the attorney to whom they entrust their cases is worthy of that trust.” In re 
Martinez, 717 P.2d 1121, 1122 (1986). The fact that the unethical conduct was a prevalent or 
customary practice among other lawyers is not sufficient to excuse unprofessional conduct. 
KBA v. Hammond, 619 S.W.2d 696, 699 (Ky. 1981). In People v. Johnson, 606 P. 2d 738, 744 
(Cal. 1980), the court found that a public defender’s waiver of one client’s speedy trial rights 
because of the demands of other cases “is not a matter of defense strategy at all; it is an attempt 
to resolve a conflict of interest by preferring one client over another.” Counsel’s abdication, if 
made “solely to resolve a calendar conflict and not to promote the best interests of his client,” 
the court held, “cannot stand unless supported by the express or implied consent of the client 
himself.” In any event, the client’s consent must be both fully informed and voluntary. 
 
The duty to decline excess cases has been recognized and enforced through both constitutional 
caselaw and attorney disciplinary proceedings, as reviewed in Ethical Problems. “[T]he duty of 
loyalty [is] perhaps the most basic of counsel’s duties.” Strickland v. Washington, 466 U.S. 668, 
692 (1984). “When faced with a workload that makes it impossible for a lawyer to prepare 
adequately for cases, and to represent clients competently, the staff lawyer should, except in 
extreme or urgent cases, decline new legal matters and should continue representation in pending 
matters only to the extent that the duty of competent, nonneglectful representation can be ful-



 5

filled.” Wisconsin Formal Opinion E-84-.11, reaffirmed in Wisconsin Formal Opinion E-91-3. 
“There can be no question that taking on more work than an attorney can handle adequately is a 
violation of a lawyer’s ethical obligations.... No one seriously questions that a lawyer’s staggering 
caseloads can result in a breach of the lawyer’s duty of competence.” Arizona Opinion 90-10. See 
State v. Alvey, 524 P.2d 747 (1974); State v. Gasen, 356 N.E.2d 505 (1976). 
 
A chief public defender may not countenance excessive caseloads even if it saves the county 
money (Young v. County of Marin, 195 Cal.All.3d §63, 241 Cal.Rptr. 3d 863). Nor is a chief public 
defender permitted to allow his or her financial interests, personal or professional, to oppose the 
interests of any client represented by any attorney in the office (People v. Barboza, 29 Cal.3d, 173 
Cal.Rptr. 458). Nor can the lawyer's ethical or constitutional obligations be contracted away by a 
public defender agency's contract with the municipality or other government body.2 
 
Though the duty to decline excess cases is the same for both the individual attorney and the chief 
executive of a public defense agency, the individual attorney may not always have the ability to 
withdraw from a case once appointed. If a court denies the attorney’s motion to withdraw from a 
case due to issues such as excessive workload, the attorney may, under ABA Model Rule 1.16(a) 
(Declining or Terminating Representation), have no choice but to continue representing the client, 
while retaining a duty to object and seek appropriate judicial review, as noted in Ethical Problems. 
A chief defender, on the other hand, has the ability not only to decline cases prospectively (as does 
the individual lawyer), but to redress an individual staff attorney’s case-overload crisis by 
reallocating cases among staff attorneys or declaring the whole office unavailable for further 
appointments. 
 
 
3. Determining whether workload is excessive 
 
The question of how to determine whether the workload of an attorney has become excessive and 
unmanageable is addressed in the remainder of ABA Principle 5. It provides that: 
 

National caseload standards should in no event be exceeded, but the concept of workload 
(i.e., caseload adjusted by factors such as case complexity, support services, and an 
attorney’s nonrepresentational duties) is a more accurate measurement. 

  
The national caseload standards referenced as unconditional numerical maxima per attorney per 
year, are those promulgated in 1973 by the National Advisory Commission on Criminal Justice 
Standards and Goals, a body established by Administrator of the U.S. Law Enforcement 
Assistance Administration to write standards for all components of the criminal justice system, 
pursuant to the recommendation of the President’s Commission on Law Enforcement and 
Administration of Justice in its 1967 report, The Challenge of Crime in a Free Society.3 Courts 

                                                 
2 Model Rule 1.8(f)(2) allows a lawyer to accept compensation for representing a person from a third party, but only if, 
first, there is no interference with the lawyer's independence of professional judgment, and, second, no interference 
with the client-lawyer relationship.  This would include all of the lawyer's ethical & fiduciary obligations (including 
conflict of interest, zealous advocacy, competence), and legal obligations (including constitutional) to the client. 
3 As noted in a footnote to ABA Principle 5, these annual caseload limits per attorney are: 

• 150 felonies 
• 400 misdemeanors 
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have relied on numerical national caseload standards in determining the competence of the 
lawyer’s performance for all of his or her clients. See, e.g., State v. Smith, 681 P.2d “1374 (Ariz. 
1984). “The insidiousness of overburdening defense counsel is that it can result in concealing 
from the courts, and particularly the appellate courts, the nature and extent of damage that is done 
to defendants by their attorneys’ excessive caseloads.” Id. at 1381 (cited in Ethical Problems). 
 
The concept of workload referenced in ABA Principle 5 is explained in a manual prepared for the 
National Institute of Justice by NLADA, Case Weighting Systems: A Handbook for Budget 
Preparation. Essentially, the National Advisory Commission’s numerical caseload limits are 
subject to local adjustment based on the “weights,” or units of work, associated with different 
types of cases and different types of dispositions, the attorney’s level of support services, and 
nonrepresentational duties.  
 
The concept of workload allows appropriate adjustment to reflect jurisdiction-specific policies and 
practices. The determination of workload limits might start with the NAC caseload limits, and then 
be adjusted by factors such as prosecutorial and judicial processing practices, trial rates, sentencing 
practices, extent and quality of supervision, and availability of investigative, social worker and 
support staff.4 It is the responsibility of each chief public defender to set appropriate workload 
limits for attorney staff, reflecting national standards adjusted by local factors. Some jurisdictions 
may end up significantly below the numerical caseload standards (e.g., if the prosecution follows a 
no-plea policy, or pursues statutory mandatory minimums for any class of cases), and others 
significantly above (e.g., if court policies favor diversion of nonviolent offenders, and judicial 
personnel are responsible for matching the client with appropriate community-based service 
providers). Workload must always subsume completion of the ethical requirements of competent 
representation (see section 1, supra) for every indigent client.  
 
 
4. Special duties of the chief executive officer of a public defense agency 
 
In a structured public defender office environment, a subordinate lawyer is ethically required to 
refuse to accept additional casework beyond what he or she can ethically handle, even though 
ordered to by a supervisor (ABA Model Rule 5.2; Attorney Grievance Committee v. Kahn, 431 
A.2d 1336 (Md. 1981) (lawyer’s conduct not excused by employer’s order on pain of dismissal)). 
And conversely, a supervisor is ethically prohibited from ordering a subordinate lawyer to do 
                                                                                                                                                                

• 200 juvenile 
• 200 mental health, or 
• 25 appeals 

Capital cases, the note observes, are in a category by themselves: “the duty to investigate, prepare and try both the 
guilt/innocence and mitigation phases today requires an average of almost 1,900 hours, and over 1,200 hours even 
where a case is resolved by guilty plea,” citing Federal Death Penalty Cases: Recommendations Concerning the Cost 
and Quality of Defense Representation (Judicial Conference of the United States, 1998). (Note: these are averages, not 
minima, and assume that, as required under federal law and national death penalty standards of the ABA and NLADA, 
at least two attorneys are appointed to each capital case, and that these hour-totals are spread among all attorneys on 
the case.) 
4 For maximum efficiency and quality, national standards call for particular ratios of staff attorneys to other staff, e.g., 
one investigator for every three staff attorneys (every public defender office should employ at least one investigator), 
one full-time supervisor for every ten staff attorneys, as well as professional business management staff, social 
workers, paralegal and paraprofessional staff, and secretarial/clerical staff for tasks not requiring attorney credentials 
or experience. National Study Commission, Guideline 4.1. 
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something that would cause a violation of the ethical rules (ABA Model Rule 5.1). Thus, 
“supervisors in a state public defender office may not ethically increase the workloads of 
subordinate lawyers to the point where the lawyer cannot, even at personal sacrifice, handle each 
of his or her clients’ matters competently and in a non-neglectful manner.” Wisconsin Formal 
Opinion E-84-11, reaffirmed, Wisconsin Formal Opinion E-91-3. A supervisor who does so, or a 
chief defender who permits it, acts unethically. 
 
Thus, the chief executive of a public defense agency is required to decline excessive cases. See, 
e.g., In re Prosecution of Criminal Appeals by the Tenth judicial Public Defender, 561 So. 2d 
1130, 1138 (Fla. 1990) (where “woefully inadequate funding of the public defender’s office 
despite repeated appeals to the legislature for assistance” causes a “backlog of cases in the 
public defender’s office … so excessive that there is no possible way he can timely 
handle these cases, it is his responsibility to move the court to withdraw”); Hattern v 
State, 561 So. 2d 562 (Fla. 1990); State v. Pitner, 582 A.2d 163 (Vt.1990); Schwarz v 
Cianca, 495 So. 2d 1208 (Fla. App. 1986). 
 
The rule is the same if the excessive caseloads are caused not by an increase in case assignments, 
but by decrease in funded positions. The Model Code “creates a primary duty to existing clients of 
the lawyer. Acceptance of new clients, with a concomitant greater overload of work, is ethically 
improper. Once it is apparent that staffing reductions caused by loss of funding will make it 
impossible to serve even the existing clientele of a legal services office, no new matters should be 
accepted, absent extraordinary circumstances.” ABA Formal Opinion 347, Ethical Obligations o f  
Lawyer to Clients of Legal Services Offices When Those Offices Lose Funding (1981). DR 6-
101(A)(2) and (3) are violated by the lawyer who represents more clients than can be handled 
competently. Id. 
 
Chief public defenders also have various duties to effectively manage the agency’s staff and 
resources, to ensure the most cost-effective and least wasteful use of public funding. ABA 
Principle 10 requires that in every defender office, staff be supervised and periodically evaluated 
for efficiency and quality according to national standards. Principle 9 requires that systematic and 
comprehensive continuing legal education be provided to attorneys, to assure their competence and 
efficiency. Principle 3 requires that defendants be screened for financial eligibility as soon as 
feasible, which allows weeding out of ineligible cases and triggering of cost-recovery mechanisms 
(such as application fees and partial reimbursement) for clients found to be partially eligible. And 
Principle 1 requires that in the performance of all such duties, the chief public defender should be 
accountable to an independent oversight board, whose job is “to promote efficiency and quality of 
services.” 
 
 
5. Civil liability of chief public defender and unit of government 
 
In addition to ethical problems, both the chief public defender and the jurisdiction may have civil 
liability for money damages as a result of the violation of a client’s constitutional right to counsel 
caused directly by underfunding of the public defense agency. In Miranda v. Clark County, 
Nevada, 319 F.3d 465, 2003 WL 291987, (9th Cir., February 3, 2003), the en banc Ninth Circuit 
ruled that a §1983 federal civil action may stand against both the county and the chief public defender 
(even though the individual assistant public defender who provided the inadequate representation does 
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not qualify as a state actor for purposes of such a suit, under Polk Co. v. Dodson, 454 U.S. 312 
(1981)). The chief public defender had taken various administrative steps to cut costs in response to 
underfunding by the county – steps other than increasing the caseloads of assistant public defenders. 
He adopted a policy of allocating resources for an adequate defense only to those cases where he felt 
that the defendant might be innocent, based upon polygraph tests administered to the office’s clients. 
Even clients who “claimed innocence, but appeared to be guilty” through the polygraph testing, as the 
court put it, “were provided inadequate resources to mount an effective defense” (slip op. at 1507-08). 
He also adopted a policy of saving money on training, and assigning inexperienced lawyers to handle 
cases they were not qualified for – in this case, involving capital charges. 
 
The court held that both policies were sufficient to create a claim of a pattern or practice of “deliberate 
indifference to constitutional rights,” redressable under §1983. On the triage-by-polygraph policy 
specifically, the court wrote: 
 

The policy, while falling short of complete denial of counsel, is a policy of deliberate 
indifference to the requirement that every criminal defendant receive adequate 
representation, regardless of innocence or guilt. City of Canton, 489 U.S. at 389. This is a 
core guarantee of the Sixth Amendment and a right so fundamental that any contrary policy 
erodes the principles of liberty and justice that underpin our civil rights. Gideon, 372 U.S. 
at 340-41, 344; Powell v. Alabama, 287 U.S. 45, 67-69 (1932); see also Alabama v. 
Shelton, 535 U.S. 654, 122 S. Ct. 1764, 1767 (2002). 

 
 
Conclusion 
 
A chief executive of an agency providing public defense services is ethically prohibited from 
accepting a number of cases which exceeds the capacity of the agency’s attorneys to provide 
competent, quality representation in every case, encompassing the elements of such representation 
prescribed in national performance standards including the NLADA Performance Guidelines for 
Criminal Defense Representation and the ABA Defense Function Standards.  
 
When confronted with a prospective overloading of cases or reductions in funding or staffing 
which will cause the agency’s attorneys to exceed such capacity, the chief executive of a public 
defense agency is ethically required to refuse appointment to any and all such excess cases. 
 



American Bar Association/National Association of Criminal Defense 
Lawyers Public Defender Training Programs 

 

CASELOAD STANDARDS AND ETHICAL OPINIONS: 
STRATEGIES FOR MEETING THE CHALLENGES 

Problem Number One: The Staff Attorney Perspective 

You are an assistant public defender in a medium size trial office that is part of a 
statewide public defender system. You have been an attorney for eighteen months 
and have practiced with the public defender for almost one year. Your office 
services the two counties in the judicial district, each of which has its own 
courthouse, and it is located in the larger of the two counties. Judges ride circuit 
between the two counties, and the public defenders follow the judges to cover all of 
the dockets in both counties. 

You handle all of the office’s juvenile delinquency cases that are scheduled in the 
two courthouses. On Monday-Wednesday-Friday you are in one courthouse, and on 
Tuesday and Thursday you are in the other courthouse. You live in the M-W-F 
County, but you have to drive at least one hour to get to the Tu-Th courthouse, 
which is a two hour total commute. Detained juveniles are held in a regional 
detention facility located in a third county, which is also at least a one hour drive 
from your home and office county. Considering your daily court schedule, it is very 
difficult for you to meet with the detained juveniles prior to seeing them in the 
courthouse holding area, and, although you do try to visit with them during the 
weekend, it is not easy for you to get there given the demands of your wife and 
new baby. 

Under your jurisdiction’s case law and rules of juvenile court procedure, all 
juveniles are presumed indigent, so you represent most juveniles whose cases do 
not present a conflict of interest. Given the oil and natural gas boom in your county 
and this part of your state, families are relocating to this area, bringing with them 
many more children under the age of eighteen. In the last eight months your 
delinquency case load has substantially risen. Right now you carry 527 delinquency 
cases, and by the end of the calendar year you expect to have handled over 1000 
cases. You are especially concerned about representation in the serious sexual 
offense cases that stay in delinquency court because your state is federal SMART 
office “compliant” with the federal Adam Walsh Act juvenile lifetime sex offender 
registration requirements. 

You are stressed out, exhausted and overwhelmed by the all the never ending work 
and by the constant travel back and forth. You’ve asked your immediate supervisor 
for another attorney, but, since the state has a hiring freeze, she has asked you to 
“tough it out”. 

What should you do? Are there any ethical challenges? Would a Four Frames 
analysis help you? What steps should you take for your clients?  
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CASELOAD STANDARDS AND ETHICAL OPINIONS: 
STRATEGIES FOR MEETING THE CHALLENGES 

Problem Number Two:  The Experienced Attorney Perspective 

You are an experienced staff attorney in a large, suburban county public defender 
office where you have practiced for eight years. Your office is primarily funded 
through the county with some state funding that is allocated to the county and part 
of your office’s funding. The chief public defender is directly appointed by the 
county commissioners, who have been known to rely upon the judges for their 
appointment “suggestions”. When one political party wins an election and takes 
control of the county commission from the other political party, it is not unusual for 
the new commissioners to appoint a new chief county public defender. 

You specialize in handling sexual assault cases for adult clients and juveniles 
directly filed in adult court. In addition to your caseload, you are the second in 
command for the Sexual Assault Unit. When the chief of the unit is out of the office 
or not available, you assign cases, respond to complaints and other issues, and you 
keep things running as smoothly as possible. You are also involved in most new 
attorney training programs offered by your office, and you consistently mentor two 
or three new attorneys in the office. There are several specialty courts in your 
county, and you serve as the office’s policy representative on the court/ county’s 
joint specialty courts coordinating council. 

Your caseload and that of the Sexual Assault Unit continues to grow, in large part 
due to a new federally funded police/sheriff sexual assault task force that has 
moved into the county and that makes numerous arrests. Your caseload is now 120 
open cases, mostly sexual assault with some probation violations. In the first eight 
months of the year you’ve already closed out 65 cases, but the assignments just 
keep coming.  

Even though you are an experienced attorney, you just cannot keep up with this 
caseload, and you are completely overwhelmed and not satisfied with how you are 
representing your clients. You’ve been stressed out for months, and have been sick 
off and on throughout the summer with colds and fever. You’ve discussed all of this 
with your supervisor, and she is very sympathetic, but she confidentially tells you 
that the chief public defender will not do anything to help…like lobbying the 
commission for new funds to hire additional attorneys. The Chief wants a felony 
judgeship appointment and needs the county commissioners’ political support. 

What should you do? Are you facing any ethical challenges? Would a Four Frames 
analysis help you? What steps should you take for your client? 
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CASELOAD STANDARDS AND ETHICAL OPINIONS: 
STRATEGIES FOR MEETING THE CHALLENGES 

Problem Number Three: The Supervising Attorney Perspective 

You are the chief of the appellate unit and supervising appellate attorney for a 
statewide public defense system that is statutorily placed under the executive 
branch of state government. Your unit consists of eight attorneys (nine including 
you) and two secretaries, one of whom also acts as the appellate unit’s 
administrator. Your unit practices in the intermediate appellate court and the state 
supreme court. There is an appeal of right to the intermediate appellate court for all 
felony convictions (including misdemeanor appeals into felony court) and 
delinquency adjudications, but the Supreme Court only hears these cases upon 
grant of writ of certiorari. The Supreme Court does hear direct appeals in capital 
cases and in life without parole sentences and you assign two appellate attorneys to 
these types of appeals. 

Your state has imposed a hiring freeze on all executive branch agencies, and all 
state employees face four mandatory furlough days in the current fiscal year. Your 
appellate unit is short two attorneys: one entry position and one intermediate 
attorney.  You have begged the state chief public defender for replacement of these 
positions, but she has no attorney flexibility to transfer trial office personnel to your 
unit. In fact, all of the trial offices are suffering under the state hiring freeze with 
docket delays and continuances piling up. Trial offices cannot assign to attorneys 
any of your appellate cases because they are equally overwhelmed with trial cases.  

In order to accommodate the loss of two attorneys, you have added additional 
cases to your reduced caseload and you are now carrying a full caseload, which 
should result in a total of 57 jury trial appellate cases for the calendar year. Your 
remaining staff attorneys are handling at least as many cases, and the unit has had 
to request additional continuances to competently prepare briefs. The secretaries 
are also complaining because their workload has increased since you asked them to 
handle administrative communications for the appellate staff attorneys. Now the 
chief judge of the intermediate appellate court has called both you and the chief 
defender complaining about the number of continuances requested, and he wants 
to meet with you both. 

It just seems to be getting worse and worse. Everyone in your unit is complaining, 
overwhelmed and working well over forty hours a week; the appellate judges are 
complaining; and you are ready to freak out. 

What should you do? Are you facing any ethical challenges? Would a Four Frames 
analysis help you? What steps, if any, should you take to protect your clients, your 
staff, your office and yourself? 



 

American Bar Association/National Association of Criminal Defense 
Lawyers Public Defender Training Programs 

CASELOAD STANDARDS AND ETHICAL OPINIONS: 
STRATEGIES FOR MEETING THE CHALLENGES 

Problem Number Four: The Chief Public Defender Perspective 

You are the chief public defender for a large, metropolitan public defender office 
that employs approximately two hundred and fifty attorneys who practice in state 
criminal and delinquency trial courts, who represent parents in dependency court 
proceedings, who represent adults and children at civil mental health commitment 
hearings, and who handle the appeals for all these cases, as well as probation and 
parole violation hearings. Following eighteen years as a trial attorney and trial 
supervisor in the office, you were appointed to the chief’s position five years ago by 
the board of directors that is responsible for the overall policies and management of 
the office. The office is actually an IRS 501 (c) (3) agency that has for over fifty 
years contracted with the county to fund these legal services. (Note: your office is 
not a union office.) 

For three years you worked with your board, your office supervising attorneys and 
senior attorney corps to develop and to adopt caseload performance standards, 
which also include workload impact. These standards follow the National Advisory 
Commission on Criminal Justice, the Courts, suggested caseload numbers, and they 
contain permitted modifications based upon workload realities in the office and 
based upon prosecution and judicial approaches. Unfortunately, the last year has 
seen the continued ignoring of these caseload standards. Felony attorneys now 
handle more than 200 cases a year; misdemeanor cases have skyrocketed to over 
500 cases per attorney due in part to district attorney and police policies to arrest 
and prosecute “quality of life” misdemeanors and drunk drivers; and juvenile 
caseload increases (up to 500 + for attorneys) have felt the burden of school “zero 
tolerance” policies that send school based infractions into the delinquency court. 

County funding reductions in your budget have made it impossible for you to hire 
additional staff, and relying upon law school interns for assistance has its own 
supervision, availability, and other limitations.  Your unit supervisors are 
complaining to you about their staffing and case management problems: they have 
no flexibility when staff leaves or is sick and their judges are complaining about 
increased continuance and speedy trial extension requests. Your board of directors 
is also very concerned about what is happening in the office, and, while they have 
worked with you to lobby the county for additional funding and resources, they 
acknowledge that the county just doesn’t have the funds in the current recession to 
meet the funding needs of all its agencies and mandated contractors. 

What should you do? Are you facing any ethical challenges? Would a Four Frames 
analysis help you? What steps, if any, should you take under these circumstances? 
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WHAT IS “CASELOAD”?? 



WHAT IS CASELOAD?? 

 
 
 

DEMO BY: 
     MRS. L.M. RICARDO & MRS. E. MERTZ  

 
 



MANAGING PD Workload 

National Advisory Commission on 
Criminal Justice Standards and Goals 

 
TASK FORCE ON THE COURTS (1973) 

 
DELPHI METHODOLOGY 



NAC WORKLOAD STANDARD 

STANDARD 13.12 : PER ATTORNEY 
                         PER YEAR   

Felonies: 150 
Misdemeanors (not traffic) 400 
Juveniles: 200 
Appeals: 25   



NAC WORKLOAD STANDARD 

STANDARD 13.12 
 

“CASE”:  A single charge or set of charges  
                 concerning a defendant in one  
                 court in one proceeding. 
 
“Appeal”: A Separate Case 

 



NAC WORKLOAD STANDARD 

“EXCESSIVE CASELOAD” 
 

ATTORNEY DUTY 
ATTENTION OF THE COURT 

 



AMERICAN COUNCIL OF CHIEF 
DEFENDERS (ACCD) 

ACCD  ETHICS OPINION 03-01  
(April 2003) 

• Competence (Rule 1.1) 

• Diligence and Promptness 
 (Rule 1.3) 
• Communications (Rule 1.4) 

 



ACCD ETHICS OPINION 

• Responsibilities 
Managers/Supervising Lawyers 
(Rule 5.1) 

 
• Responsibilities of a Subordinate 

Lawyer (Rule 5.2) 
 



AMERICAN BAR ASSOCIATION 

ABA STANDING COMMITTEE ON 
ETHICS AND PROFESSIONAL 

RESPONSIBILITY 
 

FORMAL OPINION 06-441 
(May, 2006) 



ABA ETHICS OPINION 06-441 
WHAT IS AN “EXCESSIVE” INDIVDUAL 

ATTORNEY WORKLOAD”?? 
Caseload adjusted by factors such as: 
• Attorney Experience 
• Case Complexity 
• Support Services 
• Non-representational Duties 
• Unique System Practice Factors 
 

 



ABA ETHICS OPINON 06-441 

“EXCESSIVE (INDIVIDUAL) 
WORKLOAD” 

 

OBLIGATIONS OF ASSIGNED 
COUNSEL APPOINTED BY THE 

COURT 



ABA ETHICS OPINION 06-441 

PUBLIC DEFENDERS  
(ASSIGNED & CONTRACT DEFENDERS) 

 
• NO EXEMPTION: RULES OF 

PROFESSIONAL CONDUCT 
• PROCESS: ORGANIZED OFFICE 



ABA ETHICS OPINION 06-441 

RULE 5.1 
 
 
 

 ETHICAL  RESPONSIBILITIES OF A 
SUPERVISING ATTORNEY IN A PUBLIC 
DEFENDER OFFICE 



ACCD STATEMENT ON CASELOADS 
AND WORKLOADS (2007) 

• REAFFIRMS NAC  STANDARDS 
 
• RECOMMENDS WORKLOAD 

ADJUSTMENTS TO ANY CASELOAD 
STANDARD 



AMERICAN BAR ASSOCIATION 

EIGHT GUIDELINES OF PUBLIC 
DEFENSE RELATED TO EXCESSIVE 

WORKLOADS(2009) 
 



ABA EIGHT GUIDELINES 

GUIDELINE ONE: 
PUBLIC DEFENSE PROVIDER avoids 

excessive workloads & adverse 
impact on quality representation. 

(Lists 9 Attorney Performance 
obligation measurements) 

 
 



ABA EIGHT GUIDELINES 

GUIDELINE TWO 
 

PD PROVIDER’S supervision program 
continuously monitors lawyers’ 

workloads. 



ABA EIGHT GUIDELINES 

GUIDELINE THREE 
PD PROVIDER trains its lawyers in the 

professional & ethical 
responsibilities of representing 
clients, including duty to inform 
supervisors when workload is 
“unreasonable.” 



ABA EIGHT GUIDELINES 

GUIDELINE FOUR 
PROVIDER MANAGERS determine on 

their own initiative or in response to 
attorney workload concerns 
whether excessive workloads are 
present. 



ABA EIGHT GUIDELINES 

GUIDELINE FIVE 
PD PROVIDERS consider taking 

prompt actions to avoid excessive 
workloads. 

(Lists 8 suggested actions) 
 



ABA EIGHT GUIDELINES 

GUIDELINE SIX 
PD PROVIDERS  or lawyers file 

motions asking a court to stop the 
[assignment of new cases] and to 

[withdraw from current 
cases]…when workloads excessive & 
adequate alternatives unavailable. 



ABA EIGHT GUIDELINES 

GUIDELINE SEVEN 
WHEN MOTIONS TO STOP NEW CASE 

ASSIGNMENTS & TO WITHDRAW ARE 
FILED:  

PD PROVIDERS/LAWYERS RESIST JUDICIAL 
DIRECTIONS RE: MANAGEMENT OF PD 
PROGRAMS THAT IMPROPERLY INTERFERE 
WITH THEIR PROFESSIONAL & ETHICAL 
DUTIES REPRESENTING THEIR CLIENTS. 



ABA EIGHT GUIDELINES 

GUIDELINE EIGHT 
PD PROVIDERS/LAWYERS  appeal 

court’s refusal to stop assignment of 
new cases or court’s rejection of 
motion to withdraw from current 
cases. 



CASELOAD/WORKLOAD ISSUES 

 

PUBLIC DEFENDER LITIGATION/ 
CHALLENGES: 

 
UNREASONABLE CASELOADS 
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• Washington State Bar Association 
• Standards for Indigent Defense Services 

•   
• [Approved by the Board of Governors June 3, 2011] 

 



STANDARD THREE: Caseload Limits and 
Types of Cases 

 
• Standard: 
• The contract or other employment agreement or government 

budget shall specify the types of cases for which representation 
shall be provided and the maximum number of cases which each 
attorney shall be expected to handle.  

• The caseload of public defense attorneys shall allow each lawyer to 
give each client the time and effort necessary to ensure effective 
representation. Neither defender organizations, county offices, 
contract attorneys nor assigned counsel should accept workloads 
that, by reason of their excessive size, interfere with the rendering 
of quality representation. As used in this Standard, "quality 
representation" is intended to describe the minimum level of 
attention, care and skill that Washington citizens would expect of 
their state's criminal justice system.  
 



Caseload Limits: The caseload of a full-time public 
defense attorney or assigned counsel shall not exceed 

the following:   
 

• 150 Felonies per attorney per year; or 
• 300 Misdemeanor cases per attorney per year; or in certain circumstances described below the 

caseload may be adjusted to no more than 400 cases, depending upon: 
• The caseload distribution between simple misdemeanors and complex misdemeanors; or 
• Jurisdictional policies such as post-filing diversion and opportunity to negotiate resolution of large 

number of cases as non-criminal violations; 
• Other court administrative procedures that permit a defense lawyer to handle more cases; or 
• 250 Juvenile Offender cases per attorney per year; or 
• 80 open Juvenile Dependency cases per attorney; or 
• 250 Civil Commitment cases per attorney per year; or 
• 1 Active Death Penalty trial court cases at a time plus a limited number of non death penalty cases 

compatible with the time demand of the death penalty case and consistent with the professional 
requirements of Standard 3.2 supra; or 

• 36 Appeals to an appellate court hearing a case on the record and briefs per attorney per year.  (The 
36 standard assumes experienced appellate attorneys handling cases with transcripts of an average 
length of 350 pages. If attorneys do not have significant appellate experience and/or the average 
transcript length is greater than 350 pages, the caseload should be accordingly reduced.)    

•   
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A Brief History of Efforts to Provide Effective 
Public Defense Services in Washington 

 Late 1960's - First public defender offices in Washington  
 1983 - Washington Defender Association (WDA) created 
 1984 – WDA develops Standards for Public Defense Services 
 1985, 1990, 2007 – WSBA endorses WDA Standards 
 1989 – Washington legislature enacts RCW 10.101.030 requiring 

counties and cities to adopt standards for the delivery of public 
defense services and stating, "[t]he standards endorsed by the 
Washington state bar association for the provision of public defense 
services may serve as guidelines" 

 1996 – Legislature creates Washington State Office of Public 
Defense 

 2003 – WSBA Board of Governors appoints Blue Ribbon Panel on 
Criminal Defense following  WDA presentation documenting 
problems in delivery of public defense services. 
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A Brief History of Efforts to Provide Effective 
Public Defense Services in Washington (cont.) 

 March 2004 – ACLU of Washington report, "The Unfulfilled Promise of Gideon: 
Washington's Flawed System of Defense for the Poor," stating, in part, "The lack of 
meaningful standards and the failure of the State to monitor indigent defense services 
has resulted in a checkered system of legal defense with no guarantee that a person 
who is both poor and accused will get a fair trial." 

 April 2004 – Seattle Times publishes 3-part investigative series, "An Unequal Defense: 
The failed promise of justice for the poor" describing public defense failures in 
Washington 

 May 2004 – Blue Ribbon Panel Report finds, among other things, "The mandate of 
RCW 10.101.030, 'Standards for public defense services,' is being ignored in many 
jurisdictions and there is no effective state enforcement program." Panel recommends 
creation of Committee on Public Defense 

 September 2004 – WSBA creates Committee on Public Defense 
 December 2004 – Best v. Grant County.  Civil rights class action lawsuit under 6th and 

14th Amendments against Grant County seeking injunctive and declaratory relieve "to 
prevent further violations and to protect the constitutional rights of all indigent persons 
charged with felony crimes in Grant County." 

 July 2005 – Washington legislature amends RCW 10.101.030 to provide, "[t]he 
standards adopted by the Washington state bar association for the provision of public 
defense services should serve as guidelines" 

 



8 

A Brief History of Efforts to Provide Effective 
Public Defense Services in Washington (cont.) 

 2007 – CPD Subcommittee on Caseload Standards conducts thorough review of 1990 
WDA/WSBA caseload limits in light of experience and issues report and 
recommendations.  

 January 2010 – Landmark Washington Supreme Court case, State v. A.N.J.  ( "While 
we do not adopt the WDA Standards for Public Defense Services, we hold they, and 
certainly the bar association's standards, may be considered with other evidence 
concerning the effective assistance of counsel.") 

 July 2010 – Washington Supreme Court adopts amendments to CrR 3.1, CrRLJ 3.1 
and JuCR 9.2, requiring that appointed counsel for indigent person certify compliance 
with "applicable Standards for Indigent Defense Services to be approved by the 
Supreme Court." 

 September 9, 2010 – Washington Supreme Court requests comments from WSBA 
Council on Public Defense regarding the adoption of standards 

 September 2010 – February 2011 – Council on Public Defense conducts thorough 
review of existing WSBA Standards, proposes modest changes and makes 
recommendation to Board of Governors for  CrR 3.1, CrRLJ 3.1 and JuCR 9.2 
Standards 

 March 18, 2011 – WSBA Board of Governors meets to consider Council's proposals 

 Summer, 2011— Supreme Court postpones implementation of rule until  January 
2012. 
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1985 and 1990:  
WSBA endorses Washington 
Defender Association (WDA) 
Standards for Public Defense 
Services 
1989: WSBA-Endorsed 
Standards referenced in  RCW 
10.101.030 which requires 
counties and cities to adopt 
standards for the delivery of 
public defense services 
2003: BOG Appoints Blue Ribbon 
Panel on Criminal Defense 
2004 BOG Creates Committee on 
Public Defense 
2007:  WSBA adopts updated 
Standards for Public Defense 
Services 

2011: BOG adopts CPD 
recommendations; set to consider 
additional recommendation in 
September 

WSBA Involvement in Public Defense Issues 
RCW 10.101.030: Standards 
Each county or city under this chapter shall adopt 
standards for the delivery of public defense 
services, whether those services are provided by 
contract, assigned counsel, or a public defender 
office. Standards shall include the following: 
Compensation of counsel, duties and 
responsibilities of counsel, case load limits and 
types of cases, responsibility for expert witness 
fees and other costs associated with 
representation, administrative expenses, support 
services, reports of attorney activity and 
vouchers, training, supervision, monitoring and 
evaluation of attorneys, substitution of attorneys 
or assignment of contracts, limitations on private 
practice of contract attorneys, qualifications of 
attorneys, disposition of client complaints, cause 
for termination of contract or removal of attorney, 
and nondiscrimination. The standards endorsed 
by the Washington state bar association for 
the provision of public defense services 
should serve as guidelines to local legislative 
authorities in adopting standards. 
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WSBA Blue Ribbon Panel Report (May 2004) : 
Conclusions 

 The mandate of RCW 10.101.030, "Standards for public 
defense services," is being ignored in many jurisdictions and 
there is no effective enforcement program.  This may lead to 
violations of the constitutional right to effective assistance of 
counsel. 

 The lack of enforceable standards, especially caseload 
standards, jeopardizes the ability of even the most dedicated 
defenders to provide adequate representation 

 Inadequate funding is a significant cause of failures in the 
quality of indigent defense services in Washington 

 Poor contracting practices, especially fixed-rate defense 
contracts, invite abuses 

 Effective oversight and accountability do not exist in some 
jurisdictions. 



11 

WSBA Blue Ribbon Panel Report (May 2004):  
Recommendations 

 A WSBA Standing Committee on Public Defense Services should be 
established.  Its charter should include: 

Adoption of specific measures to require compliance with 
RCW 10.101.030, including appropriate liaison activities with the 
Washington Supreme Court and Washington Legislature. These 
efforts should include proposing legislation and a Court Rule 
(or Rules) implementing the Standards for Public Defense 
Services . . .  
. . .  
Updating the Standards for Public Defense Services to (a) 
specifically address contracting practices that create potential 
conflicts of interest, such as fee arrangements that contain 
disincentives for appointed counsel to thoroughly investigate and 
prepare defenses, file motions or bring appropriate cases to trial 
and (b) review the caseload limits in light of experience. 
. . .  
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Judicial Recognition That Limited Resources 
Cause, But Do Not Excuse, Defense Shortcuts 

“Yet 45 years since Gideon, we continue our efforts to fulfill 
Gideon’s promise.  While the vast majority of public defenders 
do sterling and impressive work, in some times and places, 
inadequate funding and troublesome limits on indigent counsel 
have made the promise of effective assistance of counsel more 
myth than fact, more illusion than substance. Public funds for 
appointed counsel are sometimes woefully inadequate, and 
public contracts have imposed statistically impossible caseloads 
on public defenders… It is clear, even if not calculated, that the 
prosecution benefits from a system that discourages vigorous 
defense and creates an economic incentive for indigent defense 
lawyers to plea bargain. ”  

State v. A.N.J., 168 Wn.2d 91, 98-99 (2010) 



Washington Appellate Cases Citing 
Standards 



Mt. Vernon v. Weston  68 Wn. App. 
411; 844 P.2d 438; 1992  

• The evidence was undisputed, however, that the public 
defenders here were operating with caseload levels in excess 
of those endorsed by the American Bar Association, by the 
Washington State Bar Association, and by the Skagit County 
Code.  See RCW 10.101.030 (standards endorsed by 
Washington State Bar Association may serve as guidelines 
for counties and cities contracting for public defense 
services). … There  was no contention below that these 
caseload guidelines were inappropriate or inapplicable. Under 
these circumstances, the Superior Court's assumption that the 
public defenders had the time to undertake further 
representation following a RALJ appeal finds no support in the 
record. 
 



Mt. Vernon v. Weston 

• The decision rested on a mistaken understanding of 
the procedures for funding indigent appeals, on an 
irrelevant assumption regarding the resources 
available to the prosecutor's office, and on a failure 
to consider the undisputed evidence of the high 
caseloads of the public defenders.  Under these 
circumstances, the denial of the motion to withdraw 
and substitute new counsel was an abuse of 
discretion. Those portions of the orders of indigency 
denying the motion to withdraw are reversed. 

 



In re Michels, 150 Wn.2d 159 (2003) 

• The rights of the poor and indigent are the rights that often 
need the most protection. Each county or city operating a 
criminal court holds the responsibility of adopting certain 
standards for the delivery of public defense services, with the 
most basic right being that counsel shall be provided. FN2 The 
fact that this was side-stepped by Judge Michels and the 
Toppenish Municipal Court is most troubling. Disregarding our 
most basic and important principles weakens the legal system 
as a whole. In light of this, we again find it necessary to 
reiterate that this court will not tolerate short cuts to due 
process.  
 

http://web2.westlaw.com/result/documenttext.aspx?historytype=F&fn=_top&ss=CNT&mt=LawSchoolPractitioner&rs=WLW7.09&cite=150+wn2d+159&cmd=KC&cxt=DC&vr=2.0&sv=Split&cnt=DOC&docsample=False&mqv=d&service=Find&rlt=CLID_FQRLT393422810&fcl=False&serialnum=2003604975&rp=/Find/default.wl&n=1&rlti=1


Michels 
• FN2. RCW 10.101.030 further outlines the standards a county or 

city operating a criminal court shall incorporate into a public 
defender contract or office. The standards include: 
 
“[c]ompensation of counsel, duties and responsibilities of counsel, 
case load limits and types of cases, responsibility for expert witness 
fees and other costs associated with representation, administrative 
expenses, support services, reports of attorney activity and 
vouchers, training, supervision, monitoring and evaluation of 
attorneys, substitution of attorneys or assignment of contracts, 
limitations on private practice of contract attorneys, qualifications 
of attorneys, disposition of client complaints, cause for termination 
of contract or removal of attorney, and nondiscrimination.” 
 

http://web2.westlaw.com/result/documenttext.aspx?historytype=F&fn=_top&ss=CNT&mt=LawSchoolPractitioner&rs=WLW7.09&cite=150+wn2d+159&cmd=KC&cxt=DC&vr=2.0&sv=Split&cnt=DOC&docsample=False&mqv=d&service=Find&rlt=CLID_FQRLT393422810&fcl=False&serialnum=2003604975&rp=/Find/default.wl&n=1&rlti=1


Michels 

• Judge Michels violated Canons 1, 2(A), 3(A)(1), 
and 3(D)(1), and denied numerous defendants 
their constitutional rights.FN3 His actions 
warrant suspension. Therefore, we order 
censure, suspension without pay for 120 days, 
and *175 attendance of a judicial education 
approved by the Commission or the State 
Judicial College. 
 

http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW7.09&fn=_top&sv=Split&tc=-1&findtype=L&docname=WARCJC1&db=1005378&vr=2.0&rp=/find/default.wl&mt=LawSchoolPractitioner
http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW7.09&fn=_top&sv=Split&tc=-1&findtype=L&docname=WARCJC2&db=1005378&vr=2.0&rp=/find/default.wl&mt=LawSchoolPractitioner
http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW7.09&fn=_top&sv=Split&tc=-1&findtype=L&docname=WARCJC3&db=1005378&vr=2.0&rp=/find/default.wl&mt=LawSchoolPractitioner
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State v. ANJ 168 WN.2D 91 (2010) 
• The Washington Defender Association (WDA) has established standards for 

adequate representation. See WDA, STANDARDS FOR PUBLIC DEFENSE SERVICES std. 
6 & cmt at  [*110]  52-53 (2006). 12 The State essentially argues that we should 
not consider these standards because they have not been adopted by the 
court. We disagree. We accept the State's point that professional standards do 
not establish minimum Sixth Amendment standards. Cf. Helling v. Carey, 83 
Wn.2d 514, 518-19, 519 P.2d 981 (1974) (quoting Texas & Pac. Ry. v. Behymer, 
189 U.S. 468, 470, 23 S. Ct. 622, 47 L. Ed. 905 (1903)).  " 'Courts must in the 
end say what is required; there are precautions so imperative that even their 
universal disregard will not excuse their omission.' " Id. at 519 (emphasis 
omitted) (quoting The T.J. Hooper, 60 F.2d 737, 740 (2d Cir. 1932)). However, 
while not binding, relevant standards are often useful to courts in 
evaluating things like effective assistance of counsel. See, e.g., In re Pers. 
Restraint of Brett, 142 Wn.2d 868, 879-80, 16 P.3d 601 (2001). We note that 
state law now requires each county or city providing public defense to adopt 
such standards, guided by standards endorsed by the Washington State Bar 
Association. RCW 10.101.030; see also WASH. STATE BAR ASS'N, STANDARDS FOR 
INDIGENT DEFENSE SERVICES (Sept. 20, 2007) 



ANJ 

• While we do not adopt the WDA Standards for 
Public Defense Services, we hold they, and 
certainly the bar association's standards, may 
be considered with other evidence 
concerning the effective assistance of 
counsel. 
 



Washington Supreme Court Passes 
Rule Requiring Certification of 

Compliance With Standards 





New Language Added to  
CrR 3.1, CrRLJ 3.1, and JuCR 9.1 

 (4) Before appointing a lawyer for an 
indigent person or at the first appearance of 
the lawyer in the case, the court shall require 
the lawyer to certify to the court that he or 
she complies with the applicable Standards 
for Indigent Defense Services to be approved 
by the Supreme Court. 
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